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his section will contain the final text of the rules proposed

by agencies. The order of rulemaking is required to con-
tain a citation to the legal authority upon which the order or
rulemaking is based; reference to the date and page or pages
where the notice of proposed rulemaking was published in
the Missouri Register; an explanation of any change between
the text of the rule as contained in the notice of proposed
rulemaking and the text of the rule as finally adopted, togeth-
er with the reason for any such change; and the full text of
any section or subsection of the rule as adopted which has
been changed from that contained in the notice of proposed
rulemaking. The effective date of the rule shall be not less
than thirty (30) days after the date of publication of the revi-
sion to the Code of State Regulations.

he agency is also required to make a brief summary of

the general nature and extent of comments submitted in
support of or opposition to the proposed rule and a concise
summary of the testimony presented at the hearing, if any,
held in connection with the rulemaking, together with a con-
cise summary of the agency’s findings with respect to the
merits of any such testimony or comments which are
opposed in whole or in part to the proposed rule. The ninety-
(90-) day period during which an agency shall file its order of
rulemaking for publication in the Missouri Register begins
either: 1) after the hearing on the proposed rulemaking is
held; or 2) at the end of the time for submission of comments
to the agency. During this period, the agency shall file with
the secretary of state the order of rulemaking, either putting
the proposed rule into effect, with or without further changes,
or withdrawing the proposed rule.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance
Storage Tanks
Chapter 2—Underground Storage Tanks—Technical
Regulations

ORDER OF RULEMAKING

By the authority vested in the Hazardous Waste Management
Commission under sections 319.100, 319.105, 319.107, 319.109,
319.111, 319.114, and 319.137, RSMo 2016, the commission here-
by amends a rule as follows:

10 CSR 26-2.010 is amended.

A notice of proposed rulemaking containing the text of the proposed
amendment was published in the Missouri Register on September 15,
2016 (41 MoReg 1133-1134). Those sections with changes are
reprinted here and revised public entity and private entity cost state-
ments are reprinted below, which provide information on the revised
fiscal notes that are included with the order of rulemaking. This pro-
posed amendment becomes effective thirty (30) days after publica-
tion in the Code of State Regulations (CSR).

SUMMARY OF COMMENTS: A public hearing was held October
20, 2016, and the public comment period ended October 27, 2016.
At the public hearing, the Department of Natural Resources testified
that the twenty-three (23) amendments proposed to Title 10, Division
26 of the Code of State Regulations would make the changes to
Missouri underground storage tank (UST) regulations, which would
update Missouri’s rules to incorporate the federal UST regulations
that were published in July 2015 and became effective October 13,
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2015. These rule changes also would make additional changes to the
Missouri regulations that were determined to be needed at this time,
typically associated with the new federal requirements.

Ms. Carol Eighmey, Executive Director of the Missouri Petroleum
Storage Tank Insurance Fund (PSTIF), testified at the public hearing
and submitted written comments.

In addition to Ms. Eighmey’s comments, the department received
written comments on the proposed amendments and additions from
Mr. Ron Leone, Executive Director of the Missouri Petroleum
Marketers and Convenience Store Association (MPCA), Mr. Donnie
Greenwalt, on behalf of Wallis Companies, Mr. Bob Wright, owner
of Wright’s Station and Garage, and Mr. Lloyd Landreth, represent-
ing the St. Louis Fuel Company LLC (affiliated with Lambert-St.
Louis International Airport).

The department received the following testimony or comments on
the changes proposed to this rule. All comments relating to this
amendment are described below, as well as any change made to the
text of the proposed amendment in response to the testimony or com-
ment.

COMMENT #1: Ms. Eighmey testified and stated in her written
comments (PSTIF comment #4) that “no fiscal notes were published
for most of the rules;” and references the statutory requirement that
a fiscal assessment be performed on any new rules. She also noted
that the Petroleum Storage Tank Insurance Fund’s costs were not
published as part of the fiscal assessment. Similar comments were
also submitted by Mr. Leone, Mr. Greenwalt, and Mr. Landreth,
commenters noted above.

RESPONSE AND EXPLANATION OF CHANGE: The comment
specifically refers to the fiscal assessment of the new federal require-
ments. Please note, should Missouri fail to promulgate these pro-
posed amendments, the Environmental Protection Agency (EPA) has
advised it would withdraw our State Program Approval (SPA). With
SPA in place, EPA allows states to implement state rules in lieu of
the federal rules. In other words, Missouri was allowed to delay
implementation of the EPA rules. It is key to note, though, that fail-
ure to maintain SPA would result in regulated facilities being subject
to the EPA rules as written, with compliance dates as written. They
do not consider this to be retroactive application of the rules, because
they are subject to these federal rules upon promulgation.

Regardless, a federal fiscal assessment was conducted on the cost
of rule implementation, which therefore includes costs to implement
the rule in Missouri. The Assessment of The Potential Costs,
Benefits, And Other Impacts of the Final Revisions To EPA’s
Underground Storage Tank Regulations was published in April 2015.
Please note, EPA’s rule was published shortly thereafter, and neither
the amendment nor the associated April 2015 fiscal assessment was
challenged. This assessment includes detailed cost for the new equip-
ment testing requirements, newly-regulated/previously deferred tank
systems, and state costs as well.

In response to this comment and after discussion of the statutory
requirements for the preparation of fiscal notes in Chapter 536 of the
Revised Statutes of Missouri and how those requirements apply to the
adoption of federal rules, department staff determined that it was
prudent to prepare a fiscal note for each proposed amendment of the
Missouri rules using the cost information gathered in EPA’s fiscal
assessment. That assessment comes up with an annual cost of seven
hundred fifteen dollars ($715) per facility to comply with all of the
new and revised requirements in the federal rule published on July
15, 2015. Department staff used the per facility cost to determine an
estimated annual cost for all Missouri UST facilities affected by the
EPA rule, represented as a percentage of the total number of affected
facilities nationwide. The fiscal assessment did not break those costs
down in a way that makes it possible to prepare a rule-specific fiscal
note for each rule, and therefore the fiscal note for each rule is only
an estimate of the total cost of all of the requirements in the federal
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rule, rather than an estimate of the specific costs that could be attrib-
uted to each Missouri rule. The department prepared a revised fiscal
note for each rule that reflects the overall compliance costs and the
revised fiscal note is included with this order of rulemaking.

COMMENT #2: Ms. Eighmey testified and stated in her written
comments (PSTIF letter comment #6) that they oppose the require-
ment for tank systems to be double-walled. Ms. Eighmey also stated
that there would be an increased cost, making double-walled tanks a
disincentive for system replacement. Furthermore, she indicated that
no data has been provided to indicate this requirement will reduce the
frequency or severity of leaks. And she also stated that this require-
ment would be a “de facto ban on steel tanks” for a number of rea-
sons. Her comments also indicate that “we know fiberglass tanks
[sic] are being deformed...by devices on vent stacks...” Additional
supporting comments were also submitted by Mr. Leone, commenter
noted above.

RESPONSE: The requirement for double-walled tanks is a require-
ment in the federal rule.

In regards to the comment about increased cost for double-walled
tanks, the department proposed amendment does not require imple-
mentation of this requirement until July 1, 2017. Failure to promul-
gate these rules will almost certainly lead to revocation of our SPA,
which would mean the federal rules would be effective as written,
with an implementation date for this specific requirement of April
13, 2016. As such, failure to promulgate this amendment could
potentially lead to more sites becoming subject to the requirement,
sites with tanks already installed. This requirement will become
effective in Missouri- either under this regulation or EPA’s.

In response to Ms. Eighmey’s comments about a double-walled
tank requirement being a “de facto ban on steel tanks,” it is key to
note that, even though this requirement is not yet effective in
Missouri, more double-walled steel tanks are being installed here
than single-walled tanks (over twice as many double-walled steel
tanks were installed thus far in 2016). It is also relevant to note that
only about eleven percent (11 %) of tanks installed in the past four (4)
years were steel tanks, which demonstrates that, even with the single-
walled option in place, steel tanks are not the preferred tank system.

At this time, the department has not been provided with any data
that demonstrates or proves that fiberglass tanks are being deformed
by vapor recovery equipment. We are aware that a vacuum is being
created on all tanks. We have proof that the vacuum affects product
levels, in both steel and fiberglass tanks. We understand that fiber-
glass is a plastic that “moves,” even with simple temperature and
pressure changes in and around the tank. But the vacuum in tanks
will exist whether the tanks are single-walled or double-walled.

The comment also asserted that no proof has been provided that
this requirement will reduce the number or severity of leaks. As this
is a federal mandate, and EPA has already promulgated this rule
without contestation, this requirement will be effective with or with-
out this proposed amendment. But in response to this specific com-
ment, these double-walled tanks are designed so that a “leak” from
a primary tank is contained by the secondary, meaning a release to
the environment is prevented. In 2014, an owner/operator found lig-
uid between the two walls of their double-walled tank. Upon removal,
a hole was found in the primary wall. The product, though, was con-
tained by the secondary wall, meaning that no release of fuel to the
environment was found in association with a corrosion hole in the
primary wall. This specific example is not an isolated event; each
year, the department addresses leaks from portions of the UST’s pri-
mary system that do not result in releases because the leak was con-
tained in the secondary system. Ironically, the department, EPA, and
PSTIF regularly track and report on “releases” from UST systems.
We do not report on “near releases,” leaks or failures that could have
been releases to the environment were it not for the second wall.
Furthermore, there is support in the data that proves an increased
number of double-walled tanks are in use, but the number of releases
from tanks has decreased substantially over the years.

COMMENT #3: Ms. Eighmey provided written comments, suggest-
ing language changes and rearrangement of the proposed amendment.
RESPONSE AND EXPLANATION OF CHANGE: In the first of
these comments, Ms. Eighmey suggests that the title of section (4) is
confusing and that some of the language in this rule is unnecessary.
This language, including the list of requirements for previously
deferred tanks, is a mirror of the format and requirements of the EPA
language. Since this is not a substantive change being suggested, but
a preferred reading language change, and as the current language
reflects EPA’s format, no changes are being made in response to these
comments, except as noted in the next paragraph.

One (1) of the comments indicated that a compliance date was
missing. That missing date was an accidental omission. The compli-
ance dates are detailed, by rule, in 10 CSR 26-2.013. As such, to
ensure the correct compliance dates are reflected in this rule, the lan-
guage for existing systems will be amended to include the reference
to compliance dates. The department has made this change in the text
of the order of rulemaking. The revised text is reprinted below as it
will be published in the Code of State Regulations.

COMMENT #4: Mr. Landreth submitted comments on behalf of the
STL Fuel Company LLC, which operates the fuel system at
Lambert-St. Louis International Airport. Mr. Landreth commented
that a plan is in place to permanently close the UST systems at this
airport, but the closure might not be complete by July 1, 2019. He
requested alternative language to allow extra time.

RESPONSE AND EXPLANATION OF CHANGE: The language
Mr. Landreth provided indicated that the system must be closed by
July 1, 2019, or a plan must be in place for closure. This option for
“a plan” is unacceptable because it does not require follow-through
on that plan or completion of the closure, under the rule language.
That being said, the department is willing to build into the amend-
ment an additional six (6) months to grant extra time, making the
compliance date for closure December 31, 2019. In addition, please
note that the department could potentially use “enforcement” discre-
tion when it comes to meeting this specific deadline. If the plan is
actually being enacted, work is being conducted, and it is evident that
closure is moving forward, but will simply miss this specific target
date by a relatively short time, the department can agree to not take
any enforcement action, but continue to work with the facility to
ensure continued steps towards compliance. This site has many fac-
tors that would facilitate that decision, including the size of the pro-
ject, the cost of the project, and that this is a new requirement. As
this project begins and continues, please keep the department updated
on the status of your progress. That being said, the department has
made changes in the text of the order of rulemaking to include the
extension for compliance. The revised text is reprinted below as it
will be published in the Code of State Regulations.

COMMENT #5: Mr. Landreth submitted comments on behalf of the
STL Fuel Company LLC, which operates the fuel system at
Lambert-St. Louis International Airport. Mr. Landreth commented
that a definition of “permanent closure” is not found in 10 CSR 26-
2.012 (the definitions rule).

RESPONSE AND EXPLANATION OF CHANGE: Permanent clo-
sure and what is required at permanent closure are covered in 10 CSR
26-2.060 through 10 CSR 26-2.064. As such, a reference to these
closure rules will be incorporated into 10 CSR 26-2.010 to enhance
clarity. The department has made changes in the text of the order of
rulemaking to include the extension for compliance. The revised text
is reprinted below as it will be published in the Code of State
Regulations.

10 CSR 26-2.010 Applicability

(4) Previously deferred UST systems. Previously deferred airport
hydrant fuel distribution systems, tank systems, and field constructed
tanks systems must meet one (1) of the following options for compli-
ance:



Page 436 Orders of Rulemaking

April 17, 2017
Vol. 42, No. 8

(A) Option 1. Owners and operators must document that the pre-
viously deferred UST is appropriate for continued use by providing
proof of compliance with 10 CSR 26-2.020 through 10 CSR 26-
2.048, in accordance with the timeframes allowed in 10 CSR 26-
2.013; or

(B) Option 2. Permanent closure of the UST system no later than
December 31, 2019, in accordance with 10 CSR 26-2.060 through
10 CSR 26-2.064.

REVISED PUBLIC COST: The changes to the federal rule resulted
in increased costs for UST facilities in Missouri. The Environmental
Protection Agency prepared a fiscal assessment that estimated these
costs on a per facility basis nationwide. Based on this fiscal assess-
ment, the federal requirements being adopted into Missouri’s rules
are expected to cost public entities two hundred fifteen thousand
seven hundred fifty dollars and thirty-four cents ($215,750.34) annu-
ally plus a one- (I-) time one hundred two thousand dollars
($102,000) added cost to comply with all twenty-five (25) rules
amended and added in this rule package (not divided per rule),
including the cost incurred by state agencies to implement the
requirements of all twenty-five (25) rules. A revised public entity fis-
cal note to reflect the overall cost to publicly-owned Missouri facili-
ties to comply with the federal rules has been filed with the secretary
of state along with this order of rulemaking.

REVISED PRIVATE COST: The changes to the federal rule resulted
in increased costs for UST facilities in Missouri. The Environmental
Protection Agency prepared a fiscal assessment that estimated these
costs on a per facility basis nationwide. Based on this fiscal assess-
ment, the federal requirements being adopted into Missouri’s rules
are expected to cost private entities $2,249,676 total annually to
comply with all twenty-five (25) rules amended and added in this rule
package (not divided per rule). A revised private entity fiscal note to
reflect the overall cost to privately-owned Missouri facilities to com-
ply with the federal rules has been filed with the secretary of state
along with this order of rulemaking.
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REVISED FISCAL NOTE
PUBLIC COST

1. RULE NUMBER
Rule Number and Namc

10 CSR 26-2.010 Applicability

Type of Rulemaking Amendment

II. SUMMARY OF FISCAL IMPACT
Classification by types of  Estimate of the number of
the business entllies which  entities by ¢lass which would
would Tikely be affected: likely be atfected by the

" Fstimate in the aggregate
as to the cost of
compliance with the rule

~adoption of the proposed rule:

by the affected entities;

» Convenience
: Stores/Gas Stations
o  Garage/Service Centers
+  Govermment facilities
o Fleet/shipping/trucking
facilities
o Hospitals, Nursing or
Ilealth Care facilitics
¢« Communication
facilitics and structures
* Banks
¢ Food storage facilities
¢ Data storage {acilities
o Other owners/opcrators
of underground storage
tank systems

~ e Missouri Department of

Narural Resources

-« Missouri Petrolcum
: Storage Tank Insurance
Fund (PSTIF)

" The . I_Jébartnieﬁt of Natural

There are approximaiely
3,420 underground storage
tank facilities

We estimate that 92% of
those facilities are owned by
private cntitics

We estimate that 8% are
aowned by public entities:
federal, state or local
governments

5715 annually per facility
for compliance with all of
the new. federal
regulations

Combined annual rule
total $715 per (acility x
3,420 facilitics x
8% publically owned =
$195,624 annually

Resources staft review
compliance documents for
these 1ST facilities

Estimated $1.621.44
annually additional costs
associated with the new

federal regulations

PSTIF also reviews
compliance documents for
these UST facilities

Estimated $18,504.90
annually
+ $102.000 one-time
for costs associated with
implementing the new
federal regulations

Total annual public cost:

§215,750.34/ycar
+ one-time $102,660
added cost
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i, WORKSHEET

[n this fiscal note, we are calculating the cost for compliance with 25 new and amended
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052. EPA
determined that the cost to comply with all corresponding federal regulations, which are included
in thesc new and amended state rules, is $715 per facility annually. As of October 31, 2016,
Missouri has 3,420 UST facilities with at least one tank. As that number 1s steadily, but slowly,
declining, we believe using this number of facilities as the annual number of facilities as an
estimate for the future number of facilitics is valid, and perhaps cven overestimates the cost.

Please note, these costs are all ones that were calculaled, estimated and provided by EPA in the
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA's
Underground Storage Tank Regulations. Any additional costs above and beyond those required
by these new EPA rules arc reflected in a separate line calculation within this fiscal note. EPA’s
calculated costs address owner/operator costs to comply with the new requirements. That does
not mean that EPA’s calculations address every cost potentially immediately associated with the
new requirements. For cxample. EPA’s calculations address the cost of “lesting”™ the new spill
basin. because that is a new requirement. These calculations do not address the cost 10 break
concrcte and replace the spill basin, since regulations already requirc broken spill basins to be
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered,
the cost to replace it is already part of the current requirements. The new requirement simply
adds another place where non-compliance with the existing rule (spill basin must prevent spills
{0 the environment) might be found and this type of work (e.g. spill basin replacement) would be
required. But the work itsell is not a new requirement. [Purthermore, almost all, if not all,
facilities already require regular contractor visits to comply with existing regulations. The cost
for these new tests and other requirements may assume that the contractor is already on-site
conducting other, previously required tests and/or is already on-site conducting the many new
tests or inspections required by this package of rule amendments and additions.

State-specific versions of many of the rules provide options lacking in the federal version of the
rules. Complying with Missouri’s adopiion of the federal rules may often cost less than the
corresponding federal requircments. Failure to implement the state versions would lead to higher
costs for many sites and many ownerfoperators (but that “higher” cost is the value provided in
the federal calculation used hercin.) In the rare instances where Missouri's amendments are
more stringent than the federal rulc or have costs beyond the original federal requirements, those
costs are provided in this amended fiscal note.

The additional costs to the state for implementation were calculated based upon the Missourd
Department of Natural Resource’s expected additional costs. The Missouri Petroleum Storage
Tank Insurance Fund (PSTIF) was asked to provide their expected costs as well.  For the
department’s costs, the department assumed that the new federal requirements would add
approximaicly three (3) extra hours per week of documentation review. The new equipment test
and inspections should require only simple documentation. Some of the tests or inspections are
only required every three (3) years, bul some are required annually. The department reviews this
documentation in conjunction with the triennial UST facility inspections. As the department
already requests the facility’s compliance documentation, these test reports will simply be extra
documentation to review as part of the current records review process. With this part of an
exisling process, und with the reports for these new requirements expected 1o be relatively simple
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and short, the department anticipates no more than an additional three (3) hours per month to
review this documentation. These new federal requirements do not change the actual mspection
in the field. Furthermore, the one facility that would require additional inspections and time is
the alrport hydrant [uel distribution system that will no longer be deferred in Missourt. The
facility, though, has stated their intention to closc the USTs prior to the first inspection being
warranted.  As such, the department did not include inspections of this facility in this cost
cstimare.

The cost for three (3) hours per month of additional work, for the purposes of this fiscal note, is
based on using an Environmental Specialist TV to conduct the review. Please note, many
reviews are conducted by Environmental Specialists I, II or s, and as such, using the
Cnvironmental Specialist IV costs should provide the highest estimated cost. The cost is based
on an annual salary of $49,116, with 2080 hours per year. This annual cost equates to
approximately $23.61 per hour. To calculate the full cost, though. the department must also
include the cost of the {ringe (average 47%) and indirect (average 29.76%) costs of the employee
to the state, which comes 10 $45.04 per hour. As such, the cost for three (3) additional hours per
month i $135.12, which is $1621.44 annually.

PSTIF indicated that implementing all of the new federal regulations would require updates to
their soltware program, the UST Operator Training program and cdits and printing of updated,
new forms. PSTIF provided an cxpected one time cost for these changes at approximately
S102,000: ~875,000 for our underwriting software, $20,000 to modify th¢ UST Opcrator
Training courses, and $6-8§,000 to reprint applications and accompanying informational
matenials, In addition, PSTIF staff review compliances records as well. The new federal rules
include 1 number of new testing, inspection and monitoring requirements, with associated new
recordkecping requirements. The department estimated that the additional record review for
department staft would be an additional 3 hours per month, but the department only reviews
records every three (3) vears, not annually like PSTIF, and only for approximately 22% of the in-
use facilities. As such, we assumed that their increase would equivalent to three imes as many
reviews (they review every site annually- we review approximately 1/3 of the sites each year)
and then adjusted that to increase the value (o 78% ol all sites, which gives us a monthly increase
of 21.27 hours. According to the current contract for the underwriting services PSTIF uses, the
hourly special project technical personnel services cost is $72.50. As this was the only hourly
cost rclated to this matter, we arc using that as the basis for the final calculation. An additional
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually,

This fiscal assessment did not include additional costs for filing, records retention, receipt ot the
mail, or other costs for processing this additional documentation, because it is assumed that it

will be submitted with other documentation already required during the records review process,
which 1s alrcady a currently implemented process.

IV, ASSUMPTIONS
1. As of October 31, 2016, the number of US1 facilities with at least one tank not yet
permanently closed 1s 3,420 faciliies. The department assumes that this number will
continue to decrease slowly, as it has done for many vears. For the “annual” cost
calculation, though, we assumed a steady number of facilitics, which should be a
conservative eslimate.
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2. The number of facilitics provided includes sites that have all tanks out-of-use. As of
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks
out-of-use. Most of these new requirements apply only 1o tanks that arc in-usc,
Theoretically, any of the out-of-usc facilitics could re-open. Many do not, but for the
purposcs of these calculations. we included all of these facilities. As such, again, this
number of facilities 15 a conservative number.

The number of publically owned and privatcly owned facilitics was reviewed. based on
data available November 2016. Publically owned facilities include sites owned by the
federal government, state government, and county or city governments. The calculated
percentage of sites owned by government owners was approximately 89%. As this is
simply a percentage, and we arc aware of no reason that the number of these owners
should dramatically change, we assumed a constant ownership ol facilities 0 be
approximately 92% private cntitics.

hed

4. EPA is required to provide a fiscal assessment for any rule amendments or additions, at
least a stringent as the state requirement for fiscal assessments. This fiscal note assumes
EPA’s fiscal assessment and cost estimales are reasonable,

[EPA also calculated potential savings in their final assessment. These savings, for both
public and private entities, include the reduced number of leaks, earlier detection
resulting in smaller leaks, which should result in lower release investigation and response
activity-related costs. The FEPA included other potential savings in their assessment as
well. For the purposes of this fiscal note, those savings are only mentioned here, but are
not included in the calculated cost above.

(W]

6. The state agency 1mplementation costs used the assumption that the Lnvironmental
Specialist IV costs would be the highest, and therefore the most conservative number for
the fiscal note. As such, this fiscal note does not attempt to include any routing cost of
living raises, as the annual personnel cost is using the highest salary already: the cost of
living caleulation increase 1s offset by the reduction the department could have calculated
using a lower-salaricd position. These costs also assume that any facility providing the
newly required documentation would have already regularly been providing compliance
documentation upon request.
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REVISED FISCAL NOTE
PRIVATE COST

1. RUL__E NCMBER
Rule Number and Name

10 CSR 26-2.010 Applicability

Tvpe of Rulcmakiﬁg

Amendment

II. SUMMARY OF FISCAL IMPACT

Classification by types of
the business entitics which
~ would likely be affected:

Stations

» (arages/ Service
Centers

e  Government facilities:
fuel dispensing,
generator fuel storage

& Flcct/shipping/trucking

: tacilities

» Hospitals, Nursing or
[Tealth Care facilities

«  (Communication
factlities and structurcs
(e.g. cellular phone
companies)

¢ Banks

« Food storage facilities

» Data storage facilitics

e Other owners and
operators of
underground storage
tank systems

Estimate of the number of
entities by class which
would likely be affected by
the adoption of the
proposed rule:

- Estimate in the aggrepate as

to the cost of compliance
with the rule by the affected
entities:

+ Convenience Stores/Gas

There are approximately

3,420 underground storage

tank facilities

We cstimate that 92% of
those facilities are owned
by private cntitics

We estimate that 8% are
ownced by public entities:
federal, state or local
govemmenis

$715 annually per facility
for compliance with all of
the new, federal regulalions

Combined annual rule total
$715 per facility x
3,420 facilities x
92% privately owned =
§2,249,676 annually
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M. WORKSHEET

In this fiscal note, we are calculating the cost for compliance with 25 new and amended
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052. EPA
determincd that the cost to comply with all corresponding federal regulations, which are included
in these new and amended state rules, is 8715 per facility annually. As of October 31, 2016,
Missouri has 3,420 UST facilities with at lcast onc tank. As that number is steadily, but slowly,
declining, we believe using this number of facilities as the annual number of facilities as an
estimate for the future number of facilities is valid, and perhaps even overestimates the cost.

Please note, these costs are all ones thar were calculated, estimated and provided by EPA in the
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA's
Underground Storage Tank Regilations. Any additional costs above and beyond those required
by these new EPA rules are reflected in a separate line calculation within this fiscal note, FPA’s
calculated costs address owner/operator costs to comply with the new requirements. That does
not mean that EPA’s calculations address every cost potentially immediately associated with the
new requirements. For example, EPA’s calculations address the cost of “testing™ the new spill
basin, because that is a new requirement. These calculations do not address the cost to break
concrele and replace the spill basin, since regulations already require broken spill basins to be
repaired or replaced. As such, no matter how the damage or failing spill basin was discovered,
the cost to replace it is already part of the current requirements. The new requirement simply
adds another place where non-compliance with the exisung rule (spill basin must prevent spills
to the environment) might be found and this type of work (c.g. spill basin replacement) would be
required. But the work tsell” 1s not a new requirement. Furthermore, almost all, if not all,
facilities already require regular contractor visits to comply with existing regulations. The cost
for these new tests and other requirements may assumc that the contractor is alrcady on-site
conducting other, previously required tests and/or is already on-site conducting the many new
tests or inspections required by this package of rule amendments and additions.

State-specific versions of many of the rules provide options lacking in the [ederal version of the
tules. Complying with Missouri’s adoption of the federal rules may often cost [ess than the
corresponding federal requirements. Failure to implement the state versions would lead to higher
costs for many sites and many owncerfoperators (but that “higher”™ cost is the valuc provided in
the lederal calculation used herein.) In the rare instances where Missouri’s amendments are
maore stringent than the federal rule or have costs beyond the original federal requirements, those
costs are provided in this amended fiscal note.

IV. ASSUMPTIONS
1. As of October 31, 2016, the number of UST facilities with at least one tank not vet
permanently closed 1s 3,420 facilities. The department assumes that this number will
continue to decrcase slowly, as it has done for many years. For the “annual” cost
calculation, though, we assumed a steady number of facilitics, which should be a
conservative cstimate.

2. The number of facilities provided includes sites that have all tanks out-of-use. As of
Orctober 31, 2016, 230 facilities out of the 3,420 facilitics referenced have all of the tanks
out-of-use.  Most of these new requircments apply only to tanks that are in-usc.
Theoretically, any of the out-of-use facilities could re-open. Many do not, but for the
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purposes of these calculations, we included all of these facilities. As such, again, this
number of {acilities is a conservative number.

»

3. 'The number of publically owned and privately owned facilities was reviewed, based on
data available November 2016. Publically owned facilities include sites owned by the
federal government, state government, and county or ¢ity governments. The calculated
percentage of sites owned by government owners was approximately 8%. As this is
simply a percentage, and we are aware of no reason that the number of these owners
should dramatically change, we assumed a constant ownership of facilities to be
approximately 92% private entitics.

4. LPA is required 1o provide a fiscal assessment for any rule amendments or additions, at
least a stringent as the state requircment for fiscal assessments. This fiscal note assumes
EPA’s fiscal assessment and cost estimates arc reasonable.

W

I'PA also calculated potential savings in their final assessment. These savings, for both
public and private entities, include the reduced number of leaks, earlier detection
resulting in smaller leaks, which should result in lower releasc investigation and response
activity-related costs. The EPA included other potential savings in their assessment as
well. For the purposes of this liscal note, those savings are only mentioned here, but are
not included in the calculated cost above.
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Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance
Storage Tanks
Chapter 2—Underground Storage Tanks—Technical
Regulations

ORDER OF RULEMAKING

By the authority vested in the Hazardous Waste Management
Commission under sections 319.105 and 319.137, RSMo 2016, the
commission hereby amends a rule as follows:

10 CSR 26-2.011 is amended.

A notice of proposed rulemaking containing the text of the proposed
amendment was published in the Missouri Register on September 15,
2016 (41 MoReg 1134-1135). Those sections with changes are
reprinted here and revised public entity and private entity cost state-
ments are reprinted below, which provide information on the revised
fiscal notes that are included with the order of rulemaking. This pro-
posed amendment becomes effective thirty (30) days after publica-
tion in the Code of State Regulations (CSR).

SUMMARY OF COMMENTS: A public hearing was held October
20, 2016, and the public comment period ended October 27, 2016.
At the public hearing, the Department of Natural Resources testified
that the twenty-three (23) amendments proposed to Title 10, Division
26 of the Code of State Regulations would make the changes to
Missouri underground storage tank (UST) regulations, which would
update Missouri’s rules to incorporate the federal UST regulations
that were published in July 2015 and became effective October 13,
2015. These rule changes also would make additional changes to the
Missouri regulations that were determined to be needed at this time,
typically associated with the new federal requirements.

Ms. Carol Eighmey, Executive Director of the Missouri Petroleum
Storage Tank Insurance Fund (PSTIF), testified at the public hearing
and submitted written comments.

In addition to Ms. Eighmey’s comments, the department received
written comments on the proposed amendments and additions from
Mr. Ron Leone, Executive Director of the Missouri Petroleum
Marketers and Convenience Store Association (MPCA), Mr. Donnie
Greenwalt, on behalf of Wallis Companies, Mr. Bob Wright, owner
of Wright’s Station and Garage, and Mr. Lloyd Landreth, represent-
ing the St. Louis Fuel Company LLC (affiliated with Lambert-St.
Louis International Airport).

The department received the following testimony or comments on
the changes proposed to this rule. All comments relating to this
amendment are described below, as well as any change made to the
text of the proposed amendment in response to the testimony or com-
ment.

COMMENT #1: Ms. Eighmey testified and stated in her written
comments (PSTIF comment #4) that “no fiscal notes were published
for most of the rules;” and references the statutory requirement that
a fiscal assessment be performed on any new rules. She also noted
that the Petroleum Storage Tank Insurance Fund’s costs were not
published as part of the fiscal assessment. Similar comments were
also submitted by Mr. Leone and Mr. Greenwalt, commenters noted
above.

RESPONSE AND EXPLANATION OF CHANGE: The comment
specifically refers to the fiscal assessment of the new federal require-
ments. Please note, should Missouri fail to promulgate these pro-
posed amendments, the Environmental Protection Agency (EPA) has
advised it would withdraw our State Program Approval (SPA). With
SPA in place, EPA allows states to implement state rules in lieu of
the federal rules. In other words, Missouri was allowed to delay
implementation of the EPA rules. It is key to note, though, that fail-
ure to maintain SPA would result in regulated facilities being subject

to the EPA rules as written, with compliance dates as written. They
do not consider this to be retroactive application of the rules, because
they are subject to these federal rules upon promulgation.

Regardless, a federal fiscal assessment was conducted on the cost
of rule implementation, which therefore includes costs to implement
the rule in Missouri. The Assessment of The Potential Costs,
Benefits, And Other Impacts of the Final Revisions To EPA’s
Underground Storage Tank Regulations was published in April 2015.
Please note, EPA’s rule was published shortly thereafter, and neither
the amendment nor the associated April 2015 fiscal assessment were
challenged. This assessment includes detailed cost for the new equip-
ment testing requirements, newly-regulated/previously deferred tank
systems, and state costs as well.

In response to this comment and after discussion of the statutory
requirements for the preparation of fiscal notes in Chapter 536 of the
Revised Statutes of Missouri and how those requirements apply to the
adoption of federal rules, department staff determined that it was
prudent to prepare a fiscal note for each proposed amendment of the
Missouri rules using the cost information gathered in EPA’s fiscal
assessment. That assessment comes up with an annual cost of seven
hundred fifteen dollars ($715) per facility to comply with all of the
new and revised requirements in the federal rule published on July
15, 2015. Department staff used the per facility cost to determine an
estimated annual cost for all Missouri UST facilities affected by the
EPA rule, represented as a percentage of the total number of affected
facilities nationwide. The fiscal assessment did not break those costs
down in a way that makes it possible to prepare a rule-specific fiscal
note for each rule, and therefore the fiscal note for each rule is only
an estimate of the total cost of all of the requirements in the federal
rule, rather than an estimate of the specific costs that could be attrib-
uted to each Missouri rule. The department prepared a revised fiscal
note for each rule that reflects the overall compliance costs and the
revised fiscal note is included with this order of rulemaking.

COMMENT #2: Ms. Eighmey provided written comments, suggest-
ing language changes and/or deletion of the proposed amended rule.
Ms. Eighmey’s comment indicates that, as previously deferred tanks
are not subject to this rule, and as the requirements for the previously
deferred USTs are outlined in other rules, this rule is no longer need-
ed.

RESPONSE AND EXPLANATION OF CHANGE: Ms. Eighmey’s
comments identify a problem with the language in the title of this
rule. Upon EPA’s changes to the list of USTs previously deferred,
they amended their rules to include requirements for previously
deferred tanks and a new category of UST systems listed under
“Partial Exclusions” in 10 CSR 26-2.010. In following EPA’s lan-
guage and rule changes, the title of this rule should have been amend-
ed, just as EPA’s corresponding rule title was, to indicate that this
rule applies to “partially excluded” UST systems, previously known
as deferred. Changing the language should alleviate the confusion
the existing title creates. As such, to reflect the changes in EPA’s
rules and to avoid confusion, the title of this rule will be amended as
noted below.

In response to this comment, the department has made the request-
ed changes in the title of the rule in the order of rulemaking. The
revised title is reprinted below as it will be published in the Code of
State Regulations.

10 CSR 26-2.011 Installation Requirements for Partially
Excluded Underground Storage Tank Systems

REVISED PUBLIC COST: The changes to the federal rule resulted
in increased costs for UST facilities in Missouri. The Environmental
Protection Agency prepared a fiscal assessment that estimated these
costs on a per facility basis nationwide. Based on this fiscal assess-
ment, the federal requirements being adopted into Missouri’s rules
are expected to cost public entities two hundred fifteen thousand
seven hundred fifty dollars and thirty-four cents ($215,750.34) annu-
ally plus a one- (I-) time one hundred two thousand dollars
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($102,000) added cost to comply with all twenty-five (25) rules
amended and added in this rule package (not divided per rule),
including the cost incurred by state agencies to implement the
requirements of all twenty-five (25) rules. A revised public entity fis-
cal note to reflect the overall cost to publicly-owned Missouri facili-
ties to comply with the federal rules has been filed with the secretary
of state along with this order of rulemaking.

REVISED PRIVATE COST: The changes to the federal rule resulted
in increased costs for UST facilities in Missouri. The Environmental
Protection Agency prepared a fiscal assessment that estimated these
costs on a per facility basis nationwide. Based on this fiscal assess-
ment, the federal requirements being adopted into Missouri’s rules
are expected to cost private entities $2,249,676 total annually to
comply with all twenty-five (25) rules amended and added in this rule
package (not divided per rule). A revised private entity fiscal note to
reflect the overall cost to privately-owned Missouri facilities to com-
ply with the federal rules has been filed with the secretary of state
along with this order of rulemaking.
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REVISED FISCAL NOTE
PUBLIC COST
I.  RULE NUMBER

Rule Number and Name

Type of Rulemaking

Amendment

i1 CSR 26-2.011 Instaliation requirements |
| Jor partially excluded UST systems |

II.
Classification by types of
the business entities which
would likely be affected:

SUMMARY OF FISCAL IMPACT

~ Estimate of the number of
- entities by class which would
likely be affected by the

| adoption of the proposed rule

. by the affecied entities:

Estimate in the aggregate
as to the cost of
- compliance with the rule

e Convenience There are approximately ~ S715 'armua'lly per l'acil'i{_\_-"
Stores/Gas Stations 3,420 underground storage for compliance with all of
. Garagc,a"Scrvicc Centers tank facilities the new, federal
s Government facilities regulations
» Fleet/shipping/trucking _
facilities We estimate that 92% of
e Tospitals, Nursing or those faC?llllt‘.S are gvmed by
Health Care facilitics privale entities )
e  Communicalion Combined annual rule
] I T ant) A . a SUTET
facilities and structures We estimate thdt 8/? are total S?IS‘pc.r.fgcﬂity X
| »  Banks owned by public entities: 3,420 facilities x
: . _ I federal, state or local 8% publically owned =
» Food storage facilitics
e governments 5165.624 annually
s Data storage facilities
e (ther owners/opcrators -
of underground storage
lank systems
» Missouri Department of  The Department of Natural Estimated $1,621.44
Natural Resources Resources staff review annually additional costs
compliance documents for associated with the new |
these UST facilities federal regulations !
o Missouri Petroleum PSTTI also reviews

Storage Tank Insurance
Fund (PSTIF)

compliance documents for
these UST facilities

! Estimated $18,504.90
! annually
- $102,000 one-time
for costs assoclated with
implementing the new
federal regulations

Total annual public cost: |

$215,750.34/ycar
+ one-time 5102,000
added cost
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IH. WORKSHEET

In this fiscal note, we are calculating the cost for compliance with 25 new and amended
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052. FPA
determined that the cost to comply with all corresponding federal regulations, which arc included
in these new and amended state rules, is $713 per facility annually. As of October 31, 2016,
Missour! has 3,420 UST facilities with at least one tank. As that number is steadily, but slowly,
declining, we believe using this number of fucilities as the annual number of facilities as an
estimaie {or the [uture number of facilities is valid. and perhaps even overestimates the cost.

Please note, these costs arc all ones that were calculated, estimated and provided by EPA in the
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions 1o EPA’s
Underground Storage Tank Regulations. Any additional costs above and beyond thosce required
by these new EPA rules are reflected 1n g separate Iine caleulation within this fiscal note. EPA’s
calculated costs address owner/operator costs to comply with the new requirements. That does
not mean that EPA’s calculations address every cost potentially immediately associaled with the
new requirements. For cxample, EPA’s calculations address the cost of “testing” the new spill
basin, because that is a ncw requirement. These calculations do not address the cost 1o break
concrete and replace the spill basin, since regulations already require broken spill basins to be
repaired or replaced. As such, no matter how the damage or {ailing spill basin was discovered,
the cost to replace 1t is already part of the current requirements. The new requirement simply
adds another pluce where non-compliance with the existing rule (spill basin must prevent spills
to the environment) might be found and this type of work (e.g. spill basin replacement) would be
required. But the work itsclf is not a new requirement. Iurthermore, almost all, if not all,
lacilities already require regular contractor visits to comply with existing regulations, The cost
for these new tests and other requirements may assumnc that the contractor is alrcady on-site
conducting other, previously required tests and/or is already on-site conducting the many new
tests or inspections required by this package of rule amendments and additions.

Slale-speciiic versions of many of the rules provide options lacking in the federal version of the
rules. Complying with Missouri's adoption of the federal rules may often cost less than the
corresponding federal requirements. Failure to implement the state versions would tead to higher
costs for many sites and many owner/operators (but that “higher” cost is the value provided in
the federal calculation used herein.) In the rare instances where Missouri’s amendments are
more stringent than the federal rule or have costs beyond the original federal requircments, those
costs are provided n this amended fiscal note.

The additional costs to the state for implementation were calculated based upon the Missouri
Department of Natural Resource’s expected additional costs. The Missouri Petroleum Storage
Tank Tnsurance T'und (PSTIF) was asked to provide their expected costs as well.  For the
department’s costs, the department assumed that the new federal requirements would add
approximately three (3) extra hours per week of documentation review. The new equipment test
and inspections should require only simple documentation. Some of the tests or inspections are
only required every three (3) years, but some are required annually. The department reviews this
documentation 1n conjunction with the triennial UST facility inspections. As the department
already requests the facility’s compliance documentation, these test reparts will simply be extra
documentation to review as part of the current records review process. With this part of an
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existing process, and with the reports for these new reguirements expected to be relatively simple
and short, the department anticipates no more than an additional three (3) hours per month to
review this documentation. These new federal requirements do not change the actual inspection
in the field. Furthermore, the one facility that would require additional inspections and time is
the airporl hydrant fuel distribution system that will no longer be deferred in Missouri. The
facility, though, has stated their intention to close the USTs prior to the first inspection being
warranted,  As such, the department did not include inspections of this facility in this cost
estimate.

The cost for threc (3) hours per month of additional work, for the purposes of this fiscal note, 1s
based on using an Environmental Specialist [V to conduct the review. Please note, many
reviews are conducted by Environmental Specialists I, II or Ills, and as such, using the
Environmental Specialist TV costs should provide the highest estimated cost. 'The cost is based
on an annual salary of $49.116, with 2080 hours per vear. This annual cost equates 1o
approximately $23.61 per hour. To calculate the full cost, though, the department must also
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the employee
to the state, which comes 1o $45.04 per hour.  As such, the cost for three (3) additional hours per
meonth is $1335.12, which is $1621.44 annually.

PSTIF indicated that implementing all of the new [ederal regulations would require updates to
their software program, the UST Operator Training program and cdits and printing of updated,
new forms, PSTIT provided an expected one time cost for these changes at approximately
S102,000: ~$73,000 for our underwriting software, $20,000 to modify the UST Operator
Training courses, and $6-8,000 to reprint applications and accompanying Informational
materials. In addition, PSTIF staft review compliances records as well. The new federal rules
include a number of new lesting, inspection and monitoring requircments, with associated new
recordkeeping requirements. The department estimated that the additional record review for
department staff would be an additional 3 hours per month, but the department only reviews
records every three (3) vears, not annually like PSTIF, and only for approximately 22% of the in-
use facilities. Ag such, we assumed that their increase would equivalent to three times as many
reviews (they review cvery site annually- we review approximalely 1/3 of the sites each year)
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly increase
of 21.27 hours. According to the current contract for the underwriting services PSTIF uses, the
hourly special project technical personnel services cost is $72.50.  As this was the only hourly
cost related to this matter, we arc using that as the basis for the final calculation. An additional
21.27 hours x $72.50 cquals $1,542.08/monthly or $18,504.90/annually.

This fiscal asscssment did not include additional costs for filing. records retention, receipt of the
mail, or other costs for processing this additional documentation, because it 1s assumed that it
will be submitted with other documentation already required during the records review process,
which is already a currently implemented process.

IV. ASSUMPTIONS
1. As of October 31, 2016, the number of UST facilities with at least one tank not vet

permanently closed is 3,420 facilities. ‘lThe department assumes that this number will
continuc to decrease slowly, as it has done for many years. lor the “annual™ cost
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calculation, though, we assumed a steady number of facilities, which should be a
conscrvative estimate.

S

The number of facilities provided includes sites that have all tanks out-ol-use. As of
October 31, 2016, 230 facilities oul of the 3,420 facilities relerenced have all of the tanks
out-of-usc. Most of these new requirements apply only (0 tanks that are in-usc.
Theoretically, any of the out-of-use facilities could re-open. Many do not, but for the
purposes of these calculations, we included all of these facilities. As such, again, this
number of facilities 1s a conservative number.

3. The number of publically owned and privately owned facilities was reviewed, based on
data available November 2016. Publically owned facilities include sites owned by the
federal government, state government, and county or city governments. The calculated
percentage of sites owned by government owners was approximately 8%. As this is
simply a percentage, and we arc aware of no reason that the number of these owners
should dramatically change, we assumed a constant ownership of facilities to be
approximately 92% private entities.

4. LEPA is required to provide a fiscal assessment for any rule amendments or additions, at
least a stringent as the state requirement for fiscal assessments. This fiscal note assumes
LPA’s fiscal assessment and cost esiimates are reasonable,

5. LPA also calculated potential savings in their final assessment. These savings, for both
public and private cntities, include the reduced number of leaks, earlier detection
resulting in smaller leaks, which should result in lower release investigation and response
activity-related costs. The EPA included other potential savings in their asscssment as
well. For the purposes of this fiscal note, those savings are only mentioned here, but arc
not included in the calculated cost above.,

6. The state agency implementation costs used the assumption that the bnvironmental
Specialist IV costs would be the highest, and thercfore the most conservative number for
the fiscal note. As such, this fiscal note does not attempt to include any routine cost of
living raises, as the annual personnel cost is using the highest salary already; the cost of
living calculation increasc is offset by the reduction the department could have calculated
using a lower-salaried position. These costs also assume that any facility providing the
newly required documentation would have already regularly been providing compliance
documentation upon request.
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REVISED FISCAL NOTE
PRIVATE COST

J. RULENUMBER ) |
Rule Number and Name | 100 CSR 26-2.011 Installation requirements
| for partially excluded UST systems

' Type of Rulemaking | - Amendment S ‘
I

1. SUMMARY OF FISCAL IMPACT

Classification by types of Estimate of the number of | Estimate 1o the aggregale?‘

the business entities which | entities by class which to the cost of compliance |

would likely be affected: + would likely be affected by | with the rule by the affected

- the adoption of the cntities: :
o . proposed rule:

» Convenience Stores/Gas | There are approximately $715 annually per facility
Stations 3,420 underground storage | for compliance with all of

» Garages/ Scrvice tank facilities the new. federal regulations
Centers

! & Government facilitics: We estimalte that 92% of

tuel dispensing, those facilities are owned
generator fuel storage by private entitics

»  Fleet/shipping/trucking
facilities We estimate that 8% are  Combined annual rule total

e Hospitals, Nursing or owned by public cntitics: $715 per facility x '
Iealth Care facilities federal, state or local . 3,420 facilities x

e  (Communication governmenis | 92% privately owned =
facilities and structures $2.249,676 annually
(e.g. cellular phone
companics)

» Banks

s [ood storage facilities

» Duata storage factlitics

o Other owners and
operators of
underground storage
tank systems
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1I. WORKSHEET

In this fiscal note, we are calculating the cost for compliance with 235 new and amended
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052. EPA
determined that the cost to comply with all corresponding federal regulations, which are included
In these new and amended state rules, 15 8715 per facility annually. As of October 31, 2016,
Missourt has 3,420 UST facilities with at least one tank. As that number 1s steadily, but slowly,
declining, we believe using this number of facilities 4s the annual number of facilities as an
estimate for the future number of facilitics is valid, and perhaps cven overestimates the cost.

Please note, these costs are all ones that were calculated, estimated and provided by EPA in the
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions 10 EP4 s
Underground Storage Tank Regulations, Any additional costs above and beyond those required
by these ncw EPA rules are reflected in a scparate line calculation within this fiscal note. EPA’s
calculated costs address owner/operator costs to comply with the new requirements. That does
not mean that EPA’s calculations address every cost potentially immediately associated with the
new requirements. For example, EPA’s caleulations address the cost of testing” the new spill
basin, because that is a new requirement. ‘These calculations do not address the cost to break
concrete and replace the spill basin, since regulations already require broken spill basins (o be
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered,
the cost 10 replace 1t is already part of the current requirements. The new requirement simply
adds another place where non-compliance with the existing rule (spill basin must prevent spills
to the environment) might be found and this type of work (e.g. spill basin replacement) would be
required. Bul the work itself is not a ncw rcquircment. J'urthermore, almost all. if not all,
facilities already require regular contractor visits to comply with existing regulations. The cost
for these new tests and other requirements may assume that the contractor is already on-site
conducting other, previously required tests and/or is alrcady on-sit¢ conducting the many new
tests or inspections required by this package of rule amendments and additions.

State-specific versions of many ol the rules provide options lacking in the federal version of the
rules. Complying with Missouri’s adoption of the federal rules may often cost less than the
corresponding federal requirements. Failure to implement the state versions would lead 1o higher
costs for many siles and many owner/operators (but that “higher” cost is the value provided in
the federal calculation used herein.) In the rare instances where Missouri’s amendments arc
more stringent than the federal rule or have costs beyond the original federal requirements, those
costs arc provided 1n this amended fiscal notc.

IV. ASSUMPTIONS
1. As of October 31, 2016, the number of UST facilities with at lcast one tank not yet
permanently closed is 3,420 facilities. The deparlment assumes that this number will
continue 1o decrease slowly, as it has done for many vyears. Tor the “annual™ cost
calculation, though, we assumed a steady number of facilities, which should be a
conservative estimate.

2. The number of facilitics provided includes sites that have all tanks oul-ol-use, As of
Cctober 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks
out-of-use. Most of these new reguirements apply only to tanks that are in-use.
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Theoretically, any of the out-of-use facilitics could re-open. Many do not, but for the
purposes of these calculations, we included all of these lacilities. As such, again, this
number of facilitics 13 a conservative number.

L]

The number of publically owned and privately owned lacilities was reviewed, based on
data available November 2016. Publically owned facilities include sites owned by the
federal government, slate government, and county or city govemments. The calculated
percentage ol sites owned by government owners was approximatcly 8%. As this is
simply a percenlage, and we are aware of no reason that the number of thesc owners
should dramatically change, wc assumed a constant ownership of facilities to be
approximately 92% private cntitics.

4, EPA Is required to provide a [iscal assessment for any rule amendments or additions, at
Jeast a stringent as the state requirement for fiscal assessments. This fiscal note assumes
EPA’s [iscal assessment and cost estimates are reasonable.

L]

EPA also calculated potential savings in their final assessment. ‘These savings, for both
public and private entitics, include the reduced number of leaks, earlier detection
resulting in smaller leaks, which should result in lower release investigation and response
activity-related costs. The DPA included other potential savings in their assessment as
well. T'or the purposes of this fiscal note, those savings are only mentioned here, but are
not included in the calculated cost above.
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Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 26—Petroleum and Hazardous Substance
Storage Tanks
Chapter 2—Underground Storage Tanks—Technical
Regulations

ORDER OF RULEMAKING

By the authority vested in the Hazardous Waste Management
Commission under sections 319.100, 319.105, 319.107, 319.109,
319.111, 319.114, and 319.137, RSMo 2016, the commission hereby
amends a rule as follows:

10 CSR 26-2.012 is amended.

A notice of proposed rulemaking containing the text of the proposed
amendment was published in the Missouri Register on September 15,
2016 (41 MoReg 1135-1138). Those sections with changes are
reprinted here and revised public entity and private entity cost state-
ments are reprinted below, which provide information on the revised
fiscal notes that are included with the order of rulemaking. This pro-
posed amendment becomes effective thirty (30) days after publication
in the Code of State Regulations (CSR).

SUMMARY OF COMMENTS: A public hearing was held October
20, 2016, and the public comment period ended October 27, 2016.
At the public hearing, the Department of Natural Resources testified
that the twenty-three (23) amendments proposed to Title 10, Division
26 of the Code of State Regulations would make the changes to
Missouri underground storage tank (UST) regulations, which would
update Missouri’s rules to incorporate the federal UST regulations
that were published in July 2015 and became effective October 13,
2015. These rule changes also would make additional changes to the
Missouri regulations that were determined to be needed at this time,
typically associated with the new federal requirements.

Ms. Carol Eighmey, Executive Director of the Missouri Petroleum
Storage Tank Insurance Fund (PSTIF), testified at the public hearing
and submitted written comments.

In addition to Ms. Eighmey’s comments, the department received
written comments on the proposed amendments and additions from
Mr. Ron Leone, Executive Director of the Missouri Petroleum
Marketers and Convenience Store Association (MPCA), Mr. Donnie
Greenwalt, on behalf of Wallis Companies, Mr. Bob Wright, owner
of Wright’s Station and Garage, and Mr. Lloyd Landreth, represent-
ing the St. Louis Fuel Company LLC (affiliated with Lambert-St.
Louis International Airport).

The department received the following testimony or comments on
the changes proposed to this rule. All comments relating to this
amendment are described below, as well as any change made to the
text of the proposed amendment in response to the testimony or com-
ment.

COMMENT #1: Ms. Eighmey testified and stated in her written
comments (PSTIF comment #4) that “no fiscal notes were published
for most of the rules;” and references the statutory requirement that
a fiscal assessment be performed on any new rules. She also noted
that the Petroleum Storage Tank Insurance Fund’s costs were not
published as part of the fiscal assessment. Similar comments were
also submitted by Mr. Leone and Mr. Greenwalt, commenters noted
above.

RESPONSE AND EXPLANATION OF CHANGE: The comment
specifically refers to the fiscal assessment of the new federal require-
ments. Please note, should Missouri fail to promulgate these pro-
posed amendments, the Environmental Protection Agency (EPA) has
advised it would withdraw our State Program Approval (SPA). With
SPA in place, EPA allows states to implement state rules in lieu of the
federal rules. In other words, Missouri was allowed to delay imple-
mentation of the EPA rules. It is key to note, though, that failure to

maintain SPA would result in regulated facilities being subject to the
EPA rules as written, with compliance dates as written. They do not
consider this to be retroactive application of the rules, because they
are subject to these federal rules upon promulgation

Regardless, a federal fiscal assessment was conducted on the cost
of rule implementation, which therefore includes costs to implement
the rule in Missouri. The Assessment of The Potential Costs,
Benefits, And Other Impacts of the Final Revisions To EPA’s
Underground Storage Tank Regulations was published in April 2015.
Please note, EPA’s rule was published shortly thereafter, and neither
the amendment nor the associated April 2015 fiscal assessment was
challenged. This assessment includes detailed cost for the new equip-
ment testing requirements, newly-regulated/previously deferred tank
systems, and state costs as well.

In response to this comment and after discussion of the statutory
requirements for the preparation of fiscal notes in Chapter 536 of the
Revised Statutes of Missouri and how those requirements apply to the
adoption of federal rules, department staff determined that it was pru-
dent to prepare a fiscal note for each proposed amendment of the
Missouri rules using the cost information gathered in EPA’s fiscal
assessment. That assessment comes up with an annual cost of seven
hundred fifteen dollars ($715) per facility to comply with all of the
new and revised requirements in the federal rule published on July
15, 2015. Department staff used the per facility cost to determine an
estimated annual cost for all Missouri UST facilities affected by the
EPA rule, represented as a percentage of the total number of affected
facilities nationwide. The fiscal assessment did not break those costs
down in a way that makes it possible to prepare a rule-specific fiscal
note for each rule, and therefore the fiscal note for each rule is only
an estimate of the total cost of all of the requirements in the federal
rule, rather than an estimate of the specific costs that could be attrib-
uted to each Missouri rule. The department prepared a revised fiscal
note for each rule that reflects the overall compliance costs and the
revised fiscal note is included with this order of rulemaking.

COMMENT #2: Ms. Eighmey suggested changes to definitions
related to the use of “underground” with piping in her written com-
ments (PSTIF comment #1 and 10 CSR 26-2.012 Definitions). A
similar comment was submitted by Mr. Greenwalt and Mr. Landreth,
commenters noted above. A comment supporting all of Ms.
Eighmey’s comments was submitted by Mr. Leone, commenter noted
above.

RESPONSE AND EXPLANATION OF CHANGE: The definition
of “underground storage tank” or UST has not changed since 1989,
which is when the Missouri Statutory definition of underground stor-
age tank was written in 319.100(16), RSMo. While many other EPA
definitions were included in the Missouri rule by reference, this spe-
cific definition was not. Instead the rule referenced the Missouri
statute.

The original (circa 1986) federal definition of underground storage
tank, as provided in 40 CFR 280.12, “means any one or combination
of tanks (including underground pipes connected thereto) that is used
to contain an accumulation of regulated substances, and the volume
of which (including the volume of the underground pipes connected
thereto) is ten percent (10%) or more beneath the surface of the
ground.” (Emphasis added)

The original (established 1989) Missouri statutory definition of
underground storage tank is “any one or combination of tanks,
including pipes connected thereto, used to contain an accumulation
of regulated substances, and the volume of which, including the vol-
ume of the underground pipes connected thereto, is ten percent
(10%) or more beneath the surface of the ground.”

There is one (1) word different between the two (2) definitions- the
word in question discussed in Ms. Eighmey’s comments. As state
statute supersedes state rule, and as the statutory definition was
incorporated by reference into the state rule, it is clear that the defi-
nition included in this draft is, in fact, the same definition provided
in 319.100 of the Revised Statutes of Missouri. In this respect we
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agree with Ms. Eighmey’s comments: the definition has not changed
in twenty-seven (27) years. The definition has remained the same
since written into statute in 1989.

Since the definition is not actually changing, Missouri’s imple-
mentation is not changing. To clarify this, though, please note the
following:

The department already regulates aboveground piping associated
with UST systems; the PSTIF has required compliance monitoring
and/or documentation for some aboveground piping. For example,
if an underground tank has pressurized piping that is aboveground,
so long as ten percent (10%) or more of the entire system is below-
ground, the department requires gross monitoring of the line. Both
DNR and PSTIF regularly exempt these types of piping from being
equipped with line leak detector, but specifically provide a waiver
indicating that aboveground pressurized piping that is easily visible
while operating could meet this requirement with simple visual
detection (meaning that a person in the area would immediately
notice a three (3.0) gallon per hour leak, as required by the piping
release detection regulation).

DNR and the Missouri Department of Agriculture have an infor-
mal understanding that, as the Missouri Department of Agriculture
inspects dispenser areas two (2) times and as the fire code, which
they enforce, provides extensive and thorough requirements in the
dispenser area, DNR does not typically conduct extensive inspec-
tions in the dispenser cabinet, above the shear valve.

That being said, though, the department regularly responds to
releases from equipment above the shear valve in the dispenser area;
PSTIF has claims for releases from equipment in the dispenser area.
In Federal Fiscal Year 2016 alone, the department reported five (5)
new releases from the dispenser areas. The PSTIF has corresponding
claims associated with these five (5) releases.

As repeatedly stated herein, the department does not believe there
to be any change in the definition for regulated underground storage
tanks. It was previously found only in the statute, but incorporated by
reference into the regulation. At this time, the proposed change is
simply including the actual statutory language in the rule, so that the
definitions may be found in one (1) location. We are not changing the
definition, how it is interpreted, or how the department will imple-
ment the rule from current practices. A fiscal assessment is not
required. This is not a change in definition, merely a change in loca-
tion for clarity, at the request of the regulated community.

However, a typo was noted in the draft rule language, as it did not
exactly match the statutory language. The typo is corrected with the
change in the text of the order of rulemaking. The revised text is
reprinted below as it will be published in the Code of State
Regulations.

Ms. Eighmey did note concerns with the definition of dispenser.
We can understand that confusion in the language. To ensure that the
new definition of dispenser is clear, though, the department has made
the requested changes in the text of the order of rulemaking. The
revised text is reprinted below as it will be published in the Code of
State Regulations.

COMMENT #3: Ms. Eighmey suggested changes to definitions
related to the use of “underground” with piping in her written com-
ments (PSTIF comments 10 CSR 26-2.012 Definitions). These com-
ments are associated with Comment #2 above, and include the defi-
nition or ancillary equipment, connected piping, petroleum storage
tank and tank system. A comment supporting all of Ms. Eighmey’s
comments was submitted by Mr. Leone, commenter noted above.

RESPONSE: Please see the response to comment #2 above. For the
reasons noted above, the definition of underground storage tank is not
changing. The definitions “ancillary equipment,” “connected pip-
ing”, and “UST system or tank system” are deleted as they are
unnecessary and potentially redundant when the definition of under-
ground storage tank is in statute and rule and cover an underground
tank and all piping connected, including dispenser piping, remote fill
lines, and other parts of the piping, such as filters, pumps and fit-

tings. Since the department is not changing the definition or imple-
menting it differently than it has in the past, a fiscal assessment is
not required.

COMMENT #4: Ms. Eighmey suggested deleting “belowground
release,” “underground release,” and “overfill release” as they are
confusing and not used. A comment supporting all of Ms.
Eighmey’s comments was submitted by Mr. Leone, commenter noted
above.

RESPONSE: These definitions are EPA definitions. Considering the
confusion over the definition of “underground storage tank” as noted
in comment #2 above, maintaining these terms, if not directly used
in regulations, does appear to be helpful in general conversation and
in the application of the suspected release and release response reg-
ulations. The term “release” is regularly referred to in the regula-
tions. The different types of “releases” being defined in this rule
would appear to be beneficial. Furthermore, as they are EPA defini-
tions which have always been incorporated by reference, this is not a
change. Changing the federal language could potentially require new
EPA review. As such, no change is proposed in response to this
comment.

COMMENT #5: In Ms. Eighmey’s written comments, she opposed
the definition of “corrosion expert.” Specifically, she indicated that
a corrosion expert should not require the specialized cathodic protec-
tion system training and certification that a simple tester would. A
comment supporting all of Ms. Eighmey’s comments was submitted
by Mr. Leone, commenter noted above.

RESPONSE: While this definition seems independent of the defini-
tion of cathodic protection tester, a definition supported by Ms.
Eighmey that does require appropriate training and certification by
the industry experts on UST cathodic protection systems, it is actu-
ally not as independent a definition as it appears. The current use of
corrosion experts is to provide re-certification of a previously
upgraded, cathodically protected tank. It is important to note that
these tanks had to meet the upgrade standard no later than 1998.
New, cathodically protected tanks have not been installed in many
years, but, per the manufacturer, require the same training and cer-
tifications to install. So the use of a corrosion expert is limited, and,
as it applies to today’s UST systems, is used where the corrosion
expert is also in a position that s/he must test the system upon com-
pletion. If an existing system is repaired or a new system is installed,
a passing test is required. Per regulations, and the current definition
of tester, that tester must meet certain certification requirements. If
these definitions are not consistent, and consistent with the rules
under which they are currently, actually applied, then someone with-
out the required training could advertise themselves as experts and
then not actually be able to complete the final step of any assessment-
the test itself showing the installation or repair is valid. It seems
counterintuitive, and was not the intention of the initial certification
and training requirement, to confuse or otherwise mislead an owner
or operator as he is selecting his corrosion expert. In short, under the
currently proposed regulations, the department envisions no situation
under which a corrosion expert must not also be a tester, required to
meet the training and certification requirements Ms. Eighmey sup-
ported in her comments. As such, no change is proposed in response
to this comment.

COMMENT #6: Ms. Eighmey suggested deleting the “leak-tight”
term from the definition of a containment sump. A comment sup-
porting all of Ms. Eighmey’s comments was submitted by Mr. Leone,
commenter noted above.

RESPONSE: First, this is an EPA definition. Second, Ms. Eighmey
indicated that the rules state how these containment sumps must be
tested and maintained to be “leak-tight.” She further stated, though,
that it is an operating condition, not a definition. As such, the lan-
guage should be changed to “designed to be leak-tight.” A contain-
ment sump is a system or basin that is designed to catch a leak. If it



April 17, 2017
Vol. 42, No. 8

Missouri Register

Page 455

is not “leak-tight,” it isn’t serving its function or meeting the require-
ments of a “containment sump.” In other words, if it is not contain-
ing the leak, it is not a containment sump. This is not simply an oper-
ating condition. It is part of the definition. Furthermore, the regula-
tions require containment sumps, which by their nature must contain
a leak, in certain circumstances as defined in the rules. We feel this
definition is appropriate and matches the new federal definition in
this area. As such, no change is proposed in response to this com-
ment.

COMMENT #7: Ms. Eighmey suggested incorporating a definition
for double-walled tank. A comment supporting all of Ms. Eighmey’s
comments was submitted by Mr. Leone, commenter noted above.
RESPONSE AND EXPLANATION OF CHANGE: This comment
points out an omission in the rules, specifically a key term in the new
regulations. In conjunction with tank manufacturers and tank con-
struction standards, a definition of double-walled tank was added.

The department has made the requested changes in the text of the
order of rulemaking. The revised text is reprinted below as it will be
published in the Code of State Regulations.

COMMENT #8: Ms. Eighmey suggested deleting “the field or”
from the definition of field-constructed tank. A comment supporting
all of Ms. Eighmey’s comments was submitted by Mr. Leone, com-
menter noted above.

RESPONSE: While we understand the root of this comment, and
agree that EPA’s use of the term “field” in the definition of “field-
constructed tank” may not be the best definition, removal of the term
field could have potential ramifications. A non-field constructed tank
is typically a tank that has a manufacturer, a manufacturing process,
a factory, and/or related industry standards. A field-constructed tank
is or was a tank that often did not meet such rigorous requirements.
They were typically concrete-poured or steel plates sealed and erect-
ed to create a large tank. The difference is the construction method,
not strictly the location. So if the concrete was poured into forms on
the adjacent property and then fitted into the ground at its final loca-
tion, it would still be considered “field-constructed,” even though it
was actually completely made at the location where it will be used to
store a regulated substance. Removing these words, then, could limit
the intended application of the definition. As such, no change is pro-
posed in response to this comment.

COMMENT #9: Ms. Eighmey indicated that it was unclear whether
a UST containing a mixture or petroleum and a hazardous substance
is a “petroleum storage tank” or a hazardous substance UST system.
A comment supporting all of Ms. Eighmey’s comments was submit-
ted by Mr. Leone, commenter noted above.

RESPONSE: While we also understand this comment, this ambiguity
has been in place since the statutory definition was created. The flex-
ibility, though, allows the department to treat a gasoline tank that
contains an additive that may be a hazardous substance as a gasoline
tank. Alternatively, there may be hazardous substance tanks that may
contain a small amount of diesel, gasoline or other petroleum prod-
uct, but are used and handled as hazardous substances. The determi-
nation typically considers the amount of each substance and the prod-
uct’s final use. As such, no change is proposed in response to this
comment.

COMMENT #10: Ms. Eighmey suggested deleting some terms from
the definition that she indicated are not used in the rule, specifically
“liquid trap,” “noncommercial purposes,” and “underground area.”
A comment supporting all of Ms. Eighmey’s comments was submit-
ted by Mr. Leone, commenter noted above.

RESPONSE: These terms are EPA definitions. They are not current-
ly used in the rule, but they are currently used in the statutory defi-
nitions found in 319.100, RSMo. These definitions provide clarity,
but no changes, to the statutory definitions. As such, no change is
proposed in response to this comment.

COMMENT #11: Ms. Eighmey commented that the definition of
“out-of-service” and “out-of-use” were in bold in the Missouri
Register but did not note any changes to the definition. A comment
supporting all of Ms. Eighmey’s comments was submitted by Mr.
Leone, commenter noted above.

RESPONSE: This paragraph is in bold simply because it was moved-
deleted from one area and moved to the next, because the definitions
are numbered but must remain in alphabetical order. This was for-
mally definition 2 under “O” but is now definition 4. Other than
numbering, no changes were made to the content or language in the
definition. As such, no change is proposed in response to this com-
ment.

COMMENT #12: Ms. Eighmey suggested alternative language on
the definition of “owner.” A comment supporting all of Ms.
Eighmey’s comments was submitted by Mr. Leone, commenter noted
above.
RESPONSE AND EXPLANATION OF CHANGE: As the language
Ms. Eighmey suggests does not change the meaning of the definition
and is more consistent with the statutory definition, the suggested
language will be used.

The department has made the requested changes in the text of the
order of rulemaking. The revised text is reprinted below as it will be
published in the Code of State Regulations.

COMMENT #13: Ms. Eighmey suggested changes to language in the
definition of “petroleum storage tank.” A comment supporting all of
Ms. Eighmey’s comments was submitted by Mr. Leone, commenter
noted above.
RESPONSE AND EXPLANATION OF CHANGE: The definition
of “petroleum storage tank” was originally changed at the suggestion
of Ms. Eighmey, specifically to tie the definition only to the rules in
this chapter. At the time the suggestion was made, Ms. Eighmey was
concerned that using the full statutory definition could potentially tie
aboveground storage tanks into this chapter, which was not the intent.
Based on the suggestions within Ms. Eighmey’s current, written
comments, the department will amend the language, although not
exactly as suggested, because those suggestions change the defini-
tions and may bring hazardous substance tanks into regulations that
had not previously applied.

The department has made changes in the text of the order of rule-
making. The revised text is reprinted below as it will be published in
the Code of State Regulations.

COMMENT #14: Ms. Eighmey commented on the definition and
need for the term “replaced,” specifically as it pertains to the tank
portion of the system. A comment supporting all of Ms. Eighmey’s
comments was submitted by Mr. Leone, commenter noted above.
RESPONSE: While we agree and we, too, consider a new tank sim-
ply a new tank, regardless of whether they had been one previously
located in the same pit, site, or location, EPA clearly defined this
term to avoid ambiguity and a potential loophole to occur. As such,
no change is proposed in response to this comment.

COMMENT #15: Ms. Eighmey suggested changes to language in the
definition of “upgrade.” The suggestion specifically included the
word “or” in the list of equipment included in “upgrade.” A com-
ment supporting all of Ms. Eighmey’s comments was submitted by
Mr. Leone, commenter noted above.

RESPONSE AND EXPLANATION OF CHANGE: Ms. Eighmey’s
comment is appreciated as the word “or” was not intentionally omit-
ted. The department has made changes in the text of the order of rule-
making. The revised text is reprinted below as it will be published in
the Code of State Regulations.

COMMENT #16: Mr. Landreth submitted comments on behalf of
the STL Fuel Company LLC, which operates the fuel system at
Lambert-St. Louis International Airport. Mr. Landreth provided a
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comment suggesting a definition of “abandonment” be added.

RESPONSE: Mr. Landreth’s definition of abandonment really
appears to be a “waiver” from filling the piping portion of the UST
system with an inert solid material to be considered permanently
closed. He adds this term and appears to use it to ensure that a piping
run, permanently closed in place under 10 CSR 26-2.060 through 10
CSR 26-2.064, is “closed” and does not require further closure
activities if it is not filled with an inert solid material, but is left in
place. The Missouri Risk-Based Corrective Action Process for
Petroleum Storage Tanks Guidance Document provides Missouri’s
written interpretation that a piping can be considered permanently
closed if the ends of the piping are “sealed with cement or concrete
grout,” rendering them unusable. If the piping is closed in this man-
ner after being emptied of all fuel, and as long as all applicable clo-
sure standards and subsequent investigations and required remedia-
tion activities occur, this piping would be considered permanently
closed. As such, this definition would be unnecessary. And as the
term “is abandoned” is used to mean something completely unrelated
in the UST community, this definition would appear to be confusing.
As such, no change is proposed in response to this comment.

COMMENT #17: Mr. Landreth submitted comments on behalf of
the STL Fuel Company LLC, which operates the fuel system at
Lambert-St. Louis International Airport. Mr. Landreth provided a
comment concerning the definition of “double-walled piping” indi-
cating that airport hydrant system pipelines are not amenable to being
double-walled.

RESPONSE: Mr. Landreth’s comment pertains to a definition. This
definition does not require action and does not require existing air-
port hydrant systems to change piping. As such, no change is pro-
posed in response to this comment.

COMMENT #18: Mr. Landreth submitted comments on behalf of
the STL Fuel Company LLC, which operates the fuel system at
Lambert-St. Louis International Airport. Mr. Landreth commented
that a definition of “permanent closure” is not found in 10 CSR 26-
2.012 (the definitions rule).

RESPONSE AND EXPLANATION OF CHANGE: Permanent clo-
sure and what is required at permanent closure are covered in 10
CSR 26-2.060 through 10 CSR 26-2.064. As such, a reference to
these closure rules will be incorporated into 10 CSR 26-2.010 to
enhance clarity. The department has made changes in the text of the
order of rulemaking for 10 CSR 26-2.010 in response to this com-
ment. No change is made in the text of 10 CSR 26-2.012(1)(D) in
response to this comment.

10 CSR 26-2.012 Definitions

(1) Many definitions relevant to this rule are set forth in the under-
ground storage tank (UST) law in section 319.100, RSMo.
(A) Definitions beginning with the letter A.

1. “Aboveground release” means any release to the surface of
the land or to surface water. This includes, but is not limited to,
releases from the aboveground portion of a UST system and above-
ground releases associated with overfills and transfer operations as
the regulated substance moves to or from a UST system.

2. “Airport hydrant fuel distribution system” (also called airport
hydrant system) means a UST system which fuels aircraft and oper-
ates under high pressure that typically terminates into one (1) or
more hydrants (fill stands). The airport hydrant system begins where
fuel enters one (1) or more tanks from an external source such as a
pipeline, barge, rail car, or other motor fuel carrier.

3. “Annual” means recurring, done, or performed every three
hundred sixty-five (365) days.

4. “Annually” means at least once every three hundred sixty-
five (365) days.

(C) Definitions beginning with the letter C.
1. “Cathodic protection” is a technique to prevent corrosion of

a metal surface by making that surface the cathode of an electro-
chemical cell. For example, a tank system can be cathodically pro-
tected through the application of either galvanic anodes or impressed
current.

2. “Cathodic protection tester” means a person who can demon-
strate an understanding of the principles and measurements of all
common types of cathodic protection systems as applied to buried or
submerged metal piping and tank systems. At a minimum, such per-
sons must be certified by NACE International, the Steel Tank
Institute, or the International Code Council.

3. “CERCLA” means the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, as amended by
the Superfund Amendments and Reauthorization Act of 1986.

4. “Compatible” means the ability of two (2) or more sub-
stances to maintain their respective physical and chemical properties
upon contact with one another for the design life of the tank system
under conditions likely to be encountered in the UST.

5. “Consumptive use” with respect to heating oil means con-
sumed on the premises for heating purposes, typically in the opera-
tion of heating equipment, boilers, and furnaces.

6. “Containment sump” means a liquid-tight container that pro-
tects the environment by containing leaks and spills of regulated sub-
stances from piping, dispensers, pumps, and related components in
the containment area.

7. “Corrosion expert” means a person who, by reason of thor-
ough knowledge of the physical sciences and the principles of engi-
neering and mathematics acquired by a professional education and
related practical experience, is qualified to engage in the practice of
corrosion control on buried or submerged metal piping systems and
metal tanks. Such a person must be certified by NACE International
as a CP Technologist, CP Specialist, Senior Corrosion Technologist,
or for sti-P3 tanks, a Steel Tank Institute certified Cathodic
Protection Inspector.

(D) Definitions beginning with the letter D.

1. “De minimus” means—

A. Any volume of regulated substance(s) contained in a tank
with a capacity of less than one hundred ten (110) gallons; or

B. A very low concentration of regulated substances; or

C. Any volume of regulated substance(s) contained in an
emergency backup tank that holds regulated substances for only a
short period of time and is expeditiously emptied after use.
(Comment: De minimus tanks include: swimming pools, permitted
wastewater treatment facilities, and chlorinated, potable water stor-
age tanks. An oil-water separator is not a de minimus system unless
the tank has a less than one hundred ten (110) gallon capacity.)

2. “Department,” unless otherwise stated, means the Missouri
Department of Natural Resources.

3. “Dielectric material” means a material that does not conduct
direct electrical current. Dielectric coatings are used to electrically
isolate UST systems from the surrounding soils. Dielectric bushings
are used to electrically isolate portions of the UST system (e.g., tank
from piping).

4. “Dispenser” means equipment located above the surface of
the ground that dispenses regulated substances from the UST system.

5. “Dispenser system” means the dispenser and the equipment
necessary to connect the dispenser to the underground portions of the
piping system.

6. “Double-walled piping” is a pipe within a pipe, where the
outer wall and inner walls are separated, the inner pipe is completely
contained within the outer pipe, except for any single wall fittings or
ends, which must be open to a leak-tight containment sump, and the
space between the two (2) pipes can be used to monitor the integrity
of both the inner and outer pipes.

7. “Double-walled tank” means a tank within a tank, where the
inner tank is contained within the outer tank to a minimum of nine-
ty-five percent (95%) containment, and the outer wall and inner
walls have an interstitial space capable of being monitored for a leak
from either tank.
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(O) Definitions beginning with the letter O.

1. “On the premises where stored,” with respect to heating oil,
means UST systems located on the same property where the stored
heating oil is used.

2. “Operational life” refers to the period beginning when instal-
lation of the tank system has commenced until the time the tank sys-
tem is properly closed under 10 CSR 26-2.060-10 CSR 26-2.064.

3. “Operator” means any person in control of, or having respon-
sibility for, the daily operation of a tank.

4. The terms “out-of-service” and “out-of-use” are equivalent
and mean that the tank system has been emptied so that no more than
one inch (1") of regulated substance or residue or three-tenths per-
cent (0.3%) by weight of the total capacity of the UST system
remains.

5. “Overfill release” is a release that occurs when a tank is
filled beyond its capacity, resulting in the discharge of the regulated
substance to the environment.

6. “Owner” means any person who owned an underground stor-
age tank immediately before the discontinuation of its use if not in
use on August 28, 1989, or any person who owns an underground
storage tank in use on August 28, 1989, excluding persons who hold
indicia of ownership primarily to protect a security interest or lien-
holders exempted under section 319.100(9), RSMo.

(P) Definitions beginning with the letter P.

1. “Person” means any individual, trust, firm, joint stock com-
pany, corporation, including a government corporation, partnership,
association, the state and its political subdivisions, or any interstate
body. “Person” also includes any consortium, joint venture, commer-
cial entity, and the government of the United States.

2. “Petroleum” means gasoline, kerosene, diesel, lubricants,
and fuel oil. This definition includes motor fuels, aviation gas, jet
fuels, distillate fuel oils, residual fuel oils, and petroleum solvents.

3. “Petroleum storage tank,” as it pertains to the authority in
this chapter, means an underground storage tank system used to con-
tain an accumulation of petroleum.

4. “Pipe or piping” means a hollow cylinder or tubular conduit
that is constructed of non-earthen materials.

5. “Pipeline facilities” (including gathering lines) are new and
existing pipe rights-of-way and any associated equipment, facilities,
or buildings.

(U) Definitions beginning with the letter U.

1. “Under-dispenser containment” or “UDC” means a contain-
ment sump underneath a dispenser system designed to prevent dis-
penser system leaks from reaching soil or groundwater.

2. “Underground area” means an underground room, such as a
basement, cellar, shaft, or vault, providing enough space for physical
inspection of the exterior of the tank situated on or above the surface
of the floor.

3. “Underground release” means any belowground release.

4. “Underground storage tank” is defined in section 319.100,
RSMo and means any one (1) or combination of tanks, including
pipes connected thereto, used to contain an accumulation of regulated
substances, and the volume of which, including the volume of the
underground pipes connected thereto, is ten percent (10%) or more
beneath the surface of the ground, except as exempted in section
319.100(16), RSMo.

5. “Upgrade,” means the addition or retrofit of some systems,
such as cathodic protection, lining, or spill and overfill controls to
improve the ability of an underground storage tank system to prevent
the release of regulated substance.

REVISED PUBLIC COST: The changes to the federal rule resulted
in increased costs for UST facilities in Missouri. The Environmental
Protection Agency prepared a fiscal assessment that estimated these
costs on a per facility basis nationwide. Based on this fiscal assess-
ment, the federal requirements being adopted into Missouri’s rules
are expected to cost public entities two hundred fifteen thousand
seven hundred fifty dollars and thirty-four cents ($215,750.34) annu-

ally plus a one- (I-) time one hundred two thousand dollars
($102,000) added cost to comply with all twenty-five (25) rules
amended and added in this rule package (not divided per rule),
including the cost incurred by state agencies to implement the
requirements of all twenty-five (25) rules. A revised public entity fis-
cal note to reflect the overall cost to publicly-owned Missouri facili-
ties to comply with the federal rules has been filed with the secretary
of state along with this order of rulemaking.

REVISED PRIVATE COST: The changes to the federal rule resulted
in increased costs for UST facilities in Missouri. The Environmental
Protection Agency prepared a fiscal assessment that estimated these
costs on a per facility basis nationwide. Based on this fiscal assess-
ment, the federal requirements being adopted into Missouri’s rules
are expected to cost private entities $2,249,676 total annually to
comply with all twenty-five (25) rules amended and added in this rule
package (not divided per rule). A revised private entity fiscal note to
reflect the overall cost to privately-owned Missouri facilities to com-
ply with the federal rules has been filed with the secretary of state
along with this order of rulemaking.
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REVISED FISCAL NOTE

I. RULENUMBER

PUBLIC COST

" Rule Number and Name

| 10 CSR 26-2.012 Definitions

‘ 'l"}-'pe"c-)fRulcmakjng

| Amendment

1. SUMMARY OF FISCAL IMPACT

Classification by types of
the business entities which
would [ikely be affected:

Estimalc of the number of

entitics by class which would

likely be affected by the

- adoption of the proposed rule:

| Estimate in the ageregate
as 1o the cost of
compliance with the rule
by the affected entities:

» Convenience
Stores/(3as Stations

- e (arage/Service Centers

¢ (Government facilities

s Fleet/shipping/trucking
facilities

» Hospitals, Nursing or
Health Care facilitics

s Communication
facilities and structures

» DBanks

» Food storage facilities

» Data storage factlities

» (Other owners/operators
of underground storage
tank systems

There are approximately
3,420 underground storage
tank facilities

We cstimate that 929% of

those facilities are owned by

private entitics

W estimate that 8% are
owned by public entities:
federal, statc or Jocal
governments

$715 annually per facility

i for compliance with all of

the new, federal
regulations

Combined annual rule
tolal $715 per lacility x
3,420 facilities x
% publically owned
$195,624 annually

Natural Resources

| = Missouri Department of

The Department of Natural
Resources slaif review
compliance documents for
these UST facilitics

Estimated $1,621.44
annually additional costs
associated with the new

federal regulations

« Missouri Petroleurn
Storage Tank Insurance
Fund (PSTIE}

PSTTI also reviaws
compliance documents for
these UST facilitics

Estimated $18,504.90
annually
+ $102.000 one-time
for costs associated with
implementing the new
federal regulations

Total annual puhlié"cost: :

$215,750.34/year
+ one-time $102,000
_added cost
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Imi. WORKSHEET

In this fiscal note, we arc calculating the cost for compliance with 25 new and amended
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052. EPA
determined that the cost to comply with all corresponding federal regulations, which are included
in these new and amended state rules, is $715 per facility annually, As of October 31, 2016,
Missouri has 3,420 UST facilities with at least one tank. As that number is steadily, but slowly,
declining, we believe using this number of facilities as the annual number of facilities as an
cstimate for the future number of facilities s valid, and perhaps even overestimates the cost.

Please note, thesc costs are all ones that were calculated, estimated and provided by EPA in the
Assessment of The Potential Casts, Benefits, And Other Impacts of the Final Revisions to EPA’s
Underground Storage Tank Regulations, Any additional costs above and beyond those required
by these new EPA rules are reflected in a separate line calculation within this fiscal note. FPA’s
calculated costs address ownerfoperator costs to comply with the new requirements. That does
not mean thal EPA’s calculations address every cost potentially immediately associated with the
new requirements. For example, EPA’s calculations address the cost of “testing” the new spill
basin, because that is a new requirement. These calculations do not address the cost to break
concrete and replace the spill basin, since regulations already require broken spill basins (o be
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered,
the cost to replace it is already part of the current requirements. The new requirement simply
adds another place where non-compliance with the cxisting rule (spill basin must prevent spills
to the environment) might be found and this type of work (c.g. spill basin replacement) would be
required, But the work ifself Is not a new requirement. Furthermore, almost all, if not all,
faciiities already require regular contractor visits to comply with existing regulations, The cost
for these new tests and other requirements may assume that the contractor is already on-site
conducting other, previously required tests andfor is already on-site conducting the many new
tests or inspections required by this package of rule amendments and additions,

State-specific versions of many of the rules provide options lacking in the federal version of the
rules. Complying with Missouri’s adoplion of the federal rules may often cost less than the
corresponding federal requirements. Failure to implement the state versions would lead to higher
costs for many sites and many owner/operalors (but that “higher” cost is the value provided in
the federal calculation used herein.) In the rare instances where Missourt’s amendments arc
more stringent than the federal rule or have costs beyond the original federal requirements, those
costs are provided in this amended fiscal note.

[he additional costs to the state [or implementation were calculated based upon the Missouri
Departrment of Natural Resource’s expected additional costs, The Missourl Petroleum Storage
Tank Insurance Fund (PSTIT) was asked to provide their expected costs as well. For the
department’s costs, the department assumed that the new federal requircments would add
approximately three (3) extra hours per week of documentation review. The new equipment tost
and inspections should require only simple documentation. Some of the tests or inspections are
only required every three (3) years, but some are required annually, The department reviews this
documentation in conjunction with the miennial UST facility inspections. As the department
already requests the factlity’s compliance docamentation, these test reports will simply be extra
documentation to review as part of the current records review process.  With this part of an
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existing process, and with the reports for these new requirements expected to be refatively simple
and shorl, the department anticipates no more than an additional three (3) hours per month to
review this documentation. Thesc new federal requirements do not change the actual inspection
in the field. Turthermore, the one facility that would require additional inspections and time is
the airport hydrant fuel distribution system that will no longer be deferred in Missouri. ‘The
facility, though, has stated their intention to close the USTs prior to the first inspection being
warranted.  As such, the department did not include inspections of this facility in this cost
eshimate.

The caost for three (3) hours per month of additional work, for the purposes of this fiscal note, is
based on using an Environmental Specialist TV to conduct the review. Please note, many
reviews are conducted by Environmental Specialists I, II or Ills, and as such, using the
Environmental Specialist [V costs should provide the highest estimated cost. The cost 1s based
on an annual salary of $49,116, with 2080 hours per vear. This annual cost equatcs to
approximately $23.61 per hour. To calculate the full cost, though, the department must also
include the cost of the fringe (average 47%) and indirect (average 29.76%) costs of the cmplovee
to the slate, which comes to $45.04 per hour. As such, the cost for three (3) additional hours per
month is $135.12, which is $1621.44 annually.

PSTIF indicated thatl implementing all of the new federal regulations would require updates to
their software program, the UST Operator Training program and edits and printing of updated,
new forms. PSTIF provided an expected one timie cost for these changes at approximately
$102,000; ~$75,000 for our underwriting softwarc, $20,000 to modify the UST Operator
Training courses, and $6-8,000 to reprint applications and accompanying informational
materials. In addition, PSTIF staff review compliances records as well. The new federal rules
include a number of new testing, inspection and monitoring requirements, with associated new
recordkeeping requirements. The department cstimated that the additional record review for
department staff would be an additional 3 hours per month, but the department only reviews
records every three (3) vears, not annually like PSTIF, and only for appreximately 22% of the m-
use {acilities. As such, we assumed that their increase would equivalent to three times as many
reviews (they review every site annually- we review approximately 1/3 of the sites cach year)
and then adjusted that to increase the value to 78% of all sites, which gives us a monthly tncrease
of 21.27 hours. According to the current contract for the underwriting services PSTIF uses, the
hourly special project technical personnel services cost 1s $72.50. As this was the only hourly
cost related to this matter, we are using that as the basis (or the final calculation. An additional
21.27 hours x $72.50 equals $1,542.08/monthly or $18,504.90/annually.

This fiscal assessment did not include additional costs for filing, records retention, receipt of the
mail, or other costs for processing this additional documentation, because it is asswmed that it
will be submiticd with other documentation already required during the records review process,
which is already a currently implemented process.

IV, ASSTMPTIONS
1. As of Qctober 31, 2016, the number of UST facilities with at least one lank not vet
permanently closed is 3,420 facilities. 'The department assumes that this number will
continue to decrease slowly, as it has done for many ycars. For the “annual™ cost
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calculation, though, we assumcd a stecady pumber of facilities, which should be a
conservative estimate.

I

The number of facilities provided includes sites that have all tanks out-of-use. As of
Oclober 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks
out-of-use. Most of these new requirements apply only to fanks that arc im-use.
Theorctically, any of the out-of-use facilities could re-open. Many do not, but for the
purposcs of these calculations, we included all of these facilifies. As such, again, this
number of facilitics is a conservative number.

3. The number of publically owned and privately owned facilitics was reviewed, based on
data available November 2016, Publically owned facilities include sites owned by the
federal government, state government, and county or city governments. The calculated
percentage of sites owned by government owners was approximately 8%. As this is
simply a percentage, and we are aware of no reason that the number of these owners
should dramatically change, we assumed a constant ownership of {acilities to be
approximately 92% private entities,

4. FPA is required to provide a fiscal assessment for any rule amendments or additions, at
least a siringent as the state requirement for fiscal assessments. This fiscal note assumes
LPA’s fiscal assessment and cost estimates are reasonable.

Ay

EPA also calculated potential savings in their final assessment. These savings, for both
public and private entities, include the reduced number of leaks, earlier detection
resulting in smaller leaks, which should result in lower release investigation and response
activity-related costs. The EPA included other potential savings in their assessment as
well. For the purposes of this fiscal note, those savings are only mentioned here, but are
not included in the caleulated cost above,

6. The state agency implementation costs used the assumption that the Environmental
Specialist IV costs would be the highest, and therefore the most conservative number for
the fiscal note. As such, this fiscal note docs not attempt to include any routine cost of
living raises, as the annual personnel cost is using the highest salary already; the cost of
living calculation increase is offset by the reduction the department could have calculated
using a lower-salaried position. These costs also assume that any facility providing the
newly required documentation would have already regularly been providing compliance
documentation upon request.
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REVISED FISCAL NOTE

1. RULFE NUMBER

PRIVATE COST

Fﬁ_}c Number and Name | 70 CSR 26-2.012 Definitions
Type of Rulemaking o | Amendment
1I. SUMMARY OF FISCAL TMPACT

l Classification by types of
the business entitics which
. would likely be affected;

| Estimale of the number of
* enlities by class which

. would likely be affected by
' the adoption of the
proposed rule:

Estimate in the ﬁggregate as |
10 the cost of compliance

+ with the rule by the affected

entities:

= Convenience Stores/(Gas
Stations

s (arages/ Scrvice
Centers

o Government facilities:

fuel dispensing,

generator fuel storage

Fleet/shipping/trucking

facilities

Hospitals, Nursing or

Health Care facilities

o  Commurication
facilities and structures
{e.g. cellular phone
companies)

¢ Banks

e Food storage facilities

s [Data storage facilitics

Other owners and

operators of

underground storage

tank systems

3,420 underground storage
tank faciliues

We estimate that 92% of
those facilities are owned
by private entities

We cstimate that 8% are
owned by public entities:
federal, state or local
governments

There are approximalely "

- §715 annually per fduhty B

for compliance with all of
the new, federal regulations

Combined apnuat rule total
$715 per facility x
3,420 facilities x
92% privately owned =
$2,249,676 annually
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NI. WORKSHEET

In this fiscal nole, we are calculating the cost for compliance with 25 new and amended
underground storage tank (UST) rules: 10 CSR 26-2.010 through 10 CSR 26-2.052. EPA
determined that the cost to comply with all corresponding federal regulations, which are included
m these new and amended state rules, is $715 per facility annually, As of October 31, 2016,
Missouri has 3,420 UST facilitics with at lcast one tank. As that number is steadily, but slowly,
declining, we belicve using this number of facilities as the annual number of facilities as an
estimate for the future number of facilities is valid, and perhaps even overestimates the cost.

Please note, these costs are all ones that were calculated, estimated and provided by EPA in the
Assessment of The Potential Costs, Benefits, And Other Impacts of the Final Revisions to EPA’s
Underground Storage Tunk Regulations. Any additional costs above and beyond those required
by these new EPA rules are refllected in a separate line calculation within this fiscal note. EPA’s
calculated costs address owner/operator costs to comply with the new requirements. That does
not mean that EPA’s calculations address every cost potentially immediately associated with the
new requirements. For example, EPA’s calculations address the cost of “testing” the new spill
basin, because that is a new requirement. lhese calculations do not address the cost to break
concrete and replace the spill basin, since regulations already require broken spill basins to be
repaired or replaced.  As such, no matter how the damage or failing spill basin was discovered,
the cost to replace it is already part of the current requirements. The new requirement simply
adds another place where non-compliance with the existing rule (spill basin must prevent spills
to the environment) might be found and this type of work (e.g. spill basin replacement) would be
required. But the work itself 13 not a new requirement. Furthermore, almost all, if not all,
facilities already require regular contractor visits to comply with cxisting regulations. The cost
for these new tests and other requirements may assume that the contractor is alrcady on-site
conducting other, previously required tests and/or is already on-site conducting the many new
tests or inspections required by this package of rule amendments and additions.

State-specific versions of many of the rules provide options lacking in the federal version of the
rules. Complying with Missour’s adoption of the federal rules may often cost less than the
corresponding federal requirements. Failure to implement the state versions would lead to higher
costs Tor many sites and many owner/operators (but that “higher” cost is the value provided in
the federal calculation used hercin.) In the rare instances where Missouri’s amendments are
more stringent than the federal rule or have costs beyond the original federal requirements, those
costs are provided in this amended fiscal note.

IV, ASSUMPTIONS
1. As of October 31, 2016, the number of UST facilities with at least one tank not yet
permanently closed is 3,420 facilities. The department assumes that this number will
continue to decrease slowly, as it has done for many years. For the “annual” cost
calculation, though, we assumed a stcady number of facilities, which should be a
conservative estimate,

2. The number of facilities provided mncludes sites that have all tanks out-of-use. As of
October 31, 2016, 250 facilities out of the 3,420 facilities referenced have all of the tanks
out-of-use. Most of these new requirements apply only to tanks that arc in-use.
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Theoretically, any of the out-of-use facilities could re-open. Many do not, but for the
purposes of these calculations, we included all of these facilities. As such, again, this
number of facilities is a conservative number.

lua

The number of publically owned and privately owned facilities was reviewed, based on
data available November 2016, Publically owned facilities include sites owned by the
federal povernment, state government, and county or city governments. The calculated
pereentage of sites owned by government owners was approximately 8%. As this 1s
simply a percentage, and we are aware of no reason that the number of these owners
should dramatically change, we assumed a constant ownership of facilities to be
approximately 92% private entities.

4. FEPA is required to provide a fiscal assessment for any rule amendments or additions, at
least a stringent as the state requirement for fiscal assessments. This fiscal note assumes
FPA's fiscal assessment and cost cstimates are reasonable.

A

EPA also calculated potential savings in their final assessment. These savings, for both
public and private cntities, include the reduced number of leaks, earlier detection
resulting in smaller leaks, which should result in lower release investigation and response
activity-rclated costs. The EPA included other potential savings in their assessment as
well. For the purposes of this fiscal note, those savings are only mentioned here, but are
not included in the calculated cost above.

I Next Section



	Table of Contents
	Executive Orders
	Proposed Rules
	Orders of Rulemaking
	Natural Resources
	Social Services
	Insurance, Financial Institutions and Professional Registration
	Missouri Consolidated Health Care Plan

	Dissolutions
	Source Guides
	Rule Changes Since Update
	Emergency Rules in Effect
	Executive Orders
	Register Index


	p: 
	n: 


