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Rules appearing under this heading are filed under the
authority granted by section 536.025, RSMo 2000. An
emergency rule may be adopted by an agency if the agency
finds that an immediate danger to the public health, safety, or
welfare, or a compelling governmental interest requires
emergency action; follows procedures best calculated to
assure fairness to all interested persons and parties under
the circumstances; follows procedures which comply with the
protections extended by the Missouri and the United States
Constitutions; limits the scope of such rule to the circum-
stances creating an emergency and requiring emergency
procedure, and at the time of or prior to the adoption of such
rule files with the secretary of state the text of the rule togeth-
er with the specific facts, reasons, and findings which support
its conclusion that there is an immediate danger to the public
health, safety, or welfare which can be met only through the
adoption of such rule and its reasons for concluding that the
procedure employed is fair to all interested persons and par-
ties under the circumstances.

ules filed as emergency rules may be effective not less

than ten (10) days after filing or at such later date as
may be specified in the rule and may be terminated at any
time by the state agency by filing an order with the secretary
of state fixing the date of such termination, which order shall
be published by the secretary of state in the Missouri
Register as soon as practicable.

Il emergency rules must state the period during which

hey are in effect, and in no case can they be in effect
more than one hundred eighty (180) calendar days or thirty
(30) legislative days, whichever period is longer. Emergency
rules are not renewable, although an agency may at any time
adopt an identical rule under the normal rulemaking proce-
dures.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 70—Soil and Water Districts Commission
Chapter 5—/State Funded Cost-Share Program]

State Soil and Water Assistance Program

EMERGENCY AMENDMENT

10 CSR 70-5.010 Apportionment of Funds. The commission is
amending the title of the chapter, the purpose statement, and sections
(1) and (2).

PURPOSE: The amendment to the purpose statement will delete
“Missouri State Soil and Water Conservation Cost-Share Program”
and replace it with “program.” Amendments in sections (1) and (2)
will delete “Cost-Share,” “cost-share,” “the purpose of cost-shar-
ing,” and “the cost-sharing of.” These amendments will clarify that
following approval of H.B. 250, the program is no longer limited
solely to traditional cost-share practices, but now also includes other
types of incentives for practices designed to preserve the soil and pro-
tect water resources of the state. Amendments in section (1) will
delete “landowner” and “landowners” and replace these terms with
“landowner/operator” and “landowner/operators,” respectively, to
clarify that landowners or operators, as appropriate, may be eligible
for conservation practices designed to protect water resources. The
amendment in subsection (2) (E) will revise the definition and purpose
of the program based on new statutory requirements in H.B. 250.

EMERGENCY STATEMENT: The recent approval of S.C.S. H.C.S.

H.B. 250 (H.B. 250) changed the definition and purpose of the pro-
gram from “the abatement of soil erosion and the controlling of sed-
iment” to “saving the soil and protecting the water resources of the
state to preserve the productive power of Missouri agricultural land.”
H.B. 250 was declared an emergency act within the meaning of the
constitution, and as such, it was in full force and effect upon its
approval on June 26, 2009. The repeal and reenactment of section
278.070 of this act by H.B. 250 was deemed necessary for the imme-
diate preservation of the public health, welfare, peace, and safety
because of the need to preserve the productive power of Missouri
agricultural land. Prior to approval of H.B. 250, only traditional
cost-share payments to landowners were available under this pro-
gram. Consistent with H.B. 250, the commission approved addition-
al conservation practices for financial assistance that were designed
for protecting water resources. The commission further authorized
financial assistance for these additional practices in the form of both
cost-share payments for installing structural practices for soil erosion
abatement and other financial incentives for changing management
techniques. In addition, landowners as well as operators are eligible
for several of these additional practices. The following emergency
amendments are necessary to fully effectuate the intent of H.B. 250
to ensure that state assistance is properly provided during this tran-
sitional year and to provide interim regulatory guidance for imple-
menting the provisions of H.B. 250 to the public, DNR staff, and staff
of the one hundred fourteen (114) soil and water conservation district
offices in the state that will be independently implementing these pro-
visions until the regular rulemaking process is completed, which
might take one hundred eighty (180) days or longer.

The amendment to the purpose statement will delete “Missouri
State Soil and Water Conservation Cost-Share Program” and replace
it with “program.” Amendments in sections (1) and (2) will delete
“Cost-Share,” “cost-share,” “the purpose of cost-sharing,” and “the
cost-sharing of.” These amendments are necessary to clarify that fol-
lowing approval of H.B. 250, the program is no longer limited sole-
ly to traditional cost-share practices, but now also includes other
types of incentives for practices designed to preserve the soil and pro-
tect water resources of the state. If this amendment is not approved,
it would be unclear that incentive payments were available for con-
servation practices designed to protect water resources and mistak-
enly appear that only cost-share practices were eligible for financial
assistance.

The amendments in section (1) will delete “landowner” and
“landowners” and replace these terms with “landowner/operator”
and “landowner/operators.” These amendments are necessary to
clarify that following approval of H.B. 250, several conservation
practices designed to protect water resources (e.g., nutrient manage-
ment, pest management, and waste utilization) are eligible for either
operators or landowners. If these amendments are not approved, it
would be unclear that operators were eligible for conservation prac-
tices designed to protect water resources and mistakenly appear that
only landowners were eligible for financial assistance.

The amendment in subsection (2)(E) will delete “the abatement of
soil erosion and the controlling of sediment” and replace it with
“saving the soil and protecting the water resources of the state to pre-
serve the productive power of Missouri agricultural land.” This
amendment is necessary to revise the definition and purpose of the
program in accordance with new statutory provisions in H.B. 250 and
to provide justification for implementing additional cost-share or
incentive practices designed to protect water resources. If the amend-
ment in subsection (2)(E) is not approved, it would be unclear that
the definition and purpose of the program had changed and that addi-
tional practices designed to protect water resources were eligible for
cost-share or incentive payments.

The scope of this emergency amendment is limited to the circum-
stances creating the emergency and complies with the protections
extended in the Missouri and United States Constitutions. The

1779
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commission believes this emergency amendment is fair to all inter-
ested persons and parties under the circumstances.

PURPOSE: This rule establishes commission guidelines for alloca-
tion of funds available for the [Missouri State Soil and Water
Conservation Cost-Share Program] program.

(1) General Availability of Funds. State /cost-share] funds shall be
available only to /landowners] landowner/operators of land locat-
ed in soil and water conservation districts which have agreed to local-
ly administer the program and have executed a Memorandum of
Understanding with the commission setting forth the terms of assis-
tance. To be eligible, a [landowner] landowner/operator must have
a conservation plan as approved by the district.

(2) Annual Apportionment of Funds. All funds apportioned to the
[cost-share] program for any fiscal year shall be apportioned by the
commission to the participating districts by considering the character
of the districts’ needs according to criteria developed by the com-
mission.

(D) Use of Released Funds. Funds released by any district in
accordance with subsections (2)(A)-(C) shall be returned to the
[Cost-Share PJprogram to be reallocated by the commission con-
sidering the relative need basis or reserved by the commission for
special allotment under subsection (2)(E).

(E) Special Allotments. The commission may withhold funds from
the general apportionment under section (2) and may reserve funds
released by the districts under subsections (2)(A)-(C) for [the pur-
pose of cost-sharing] special projects which the commission con-
siders necessary and of high priority for /the abatement of soil
erosion and the controlling of sediment] saving the soil and
protecting the water resources of the state to preserve the pro-
ductive power of Missouri agricultural land. The funds thus with-
held for the general apportionment or returned to the commission
shall be allotted to a district(s) specified by the commission for /the
cost-sharing of] certain critical-needs projects. The special critical-
needs projects shall be planned and designed by the commission
incorporating the cooperative assistance of the local district(s)
involved and with the technical assistance available to the district(s).

AUTHORITY: section[s] 278.070, H.B. 250, First Regular Session,
95th General Assembly, 2009, [and] section 278.110, RSMo 2000,
and section 278.080, RSMo Supp. [2007] 2008. Original rule filed
Aug. 12, 1980, effective Jan. 1, 1981. Amended: Filed Sept. 26,
2007, effective May 30, 2008. Emergency amendment filed July 29,
2009, effective Aug. 8, 2009, expires Feb. 25, 20I0.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 70—Soil and Water Districts Commission
Chapter 5—/State Funded Cost-Share Program]

State Soil and Water Assistance Program

EMERGENCY AMENDMENT

10 CSR 70-5.020 Application and Eligibility for Funds. The com-
mission is amending the title of the chapter, the purpose statement,
and sections (1)-(9).

PURPOSE: The amendment to the purpose statement will delete
“Missouri State Soil and Water Conservation Cost-Share Program”
and replace it with “program.” Amendments in sections (1)-(4),
(6)-(7), and (9) will delete “Cost-Share,” “cost-share,” “cost-shar-
ing,” “for cost-sharing,” and “cost-shared,” and, where necessary,
replace these terms with ‘assistance,” “funding,” or “funded.”
These amendments will clarify that following approval of H.B. 250,
the program is no longer limited solely to traditional cost-share prac-
tices, but now also includes other types of incentives for practices

designed to preserve the soil and protect water resources of the state.
Amendments in sections (1)-(3) and (5)-(9) will delete “landowner,”
“landowners,” “Landowners,” and “landowner’s, ” and replace these
terms with “landowner/operator,” “landowner/operators,” “Land-
owner/Operators,” and “landowner/operator’s,” respectively, to
clarify that landowners or operators, as appropriate, may be eligible
for conservation practices designed to protect water resources.
Amendments in sections (2) and (8) will delete language pertaining
to Special Area Land Treatment (SALT) program projects and cost-
share practices that are no longer applicable following approval of
H.B. 250. Amendments in section (2) will clarify which cost-share
practices are eligible for saving the soil and protecting the water
resources of the state to preserve the productive power of Missouri
agricultural land. An amendment in section (8) will clarify the ter-
mination dates for regular allocations and advance allocations.

EMERGENCY STATEMENT: The recent approval of S.C.S. H.C.S.
H.B. 250 (H.B. 250) changed the definition and purpose of the pro-
gram from “the abatement of soil erosion and the controlling of sed-
iment” to “saving the soil and protecting the water resources of the
state to preserve the productive power of Missouri agricultural land.”
H.B. 250 was declared an emergency act within the meaning of the
constitution, and as such, it was in full force and effect upon its
approval on June 26, 2009. The repeal and reenactment of section
278.070 of this act by H.B. 250 was deemed necessary for the imme-
diate preservation of the public health, welfare, peace, and safety
because of the need to preserve the productive power of Missouri
agricultural land. Prior to approval of H.B. 250, only traditional
cost-share payments to landowners were available under this pro-
gram. Consistent with H.B. 250, the commission approved addition-
al conservation practices for financial assistance that were designed
for protecting water resources. The commission further authorized
financial assistance for these additional practices in the form of both
cost-share payments for installing structural practices for soil erosion
abatement and other financial incentives for changing management
techniques. In addition, landowners as well as operators are eligible
for several of these additional practices. The following emergency
amendments are necessary to fully effectuate the intent of H.B. 250
to ensure that state assistance is properly provided during this tran-
sitional year and to provide interim regulatory guidance for imple-
menting the provisions of H.B. 250 to the public, DNR staff, and staff
of the one hundred fourteen (114) soil and water conservation district
offices in the state that will be independently implementing these pro-
visions until the regular rulemaking process is completed, which
might take one hundred eighty (180) days or longer.

The amendment to the purpose statement will delete “Missouri
State Soil and Water Conservation Cost-Share Program” and replace
it with “program.” Amendments in sections (1)-(4), (6)-(7), and (9)
will delete “Cost-Share,” “cost-share,” “cost-sharing,” “for cost-
sharing,” “of cost-sharing,” and “cost-shared,” and, where neces-
sary, replace these terms with “assistance,” “funding,” or “funded.”
These amendments are necessary to clarify that following approval of
H.B. 250, the program is no longer limited solely to traditional cost-
share practices, but now also includes other types of incentives for
practices designed to preserve the soil and protect water resources of
the state. If these amendments are not approved, it would be unclear
that incentive payments were available for conservation practices
designed to protect water resources and mistakenly appear that only
cost-share practices were eligible for financial assistance.

The amendments in sections (1)-(3) and (5)-(9) will delete
“landowner,” “landowners,” “Landowners,” and “landowner’s,”
and replace these terms with “landowner/operator,” “land-
owner/operators,” “Landowner/Operators,” and “landowner/opera-
tor’s,” respectively. These amendments are necessary to clarify that
following approval of H.B. 250, several conservation practices
designed to protect water resources (e.g., hutrient management, pest
management, and waste utilization) are eligible for either operators
or landowners. If this amendment is not approved, it would be
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unclear that operators were eligible for conservation practices
designed to protect water resources and mistakenly appear that only
landowners were eligible for financial assistance.

Amendments in sections (2), (4), and (8) will delete language per-
taining to Special Area Land Treatment (SALT) program projects and
cost-share practices. These amendments are necessary because this
language is no longer applicable as a result of the approval of H.B.
250. Additional amendments in section (2) are necessary to clarify
which conservation practices are eligible for saving the soil and pro-
tecting the water resources of the state to preserve the productive
power of Missouri agricultural land. If these amendments are not
approved, it would be unclear that both cost-share and incentive
practices were eligible for assistance payments and mistakenly
appear that only the listed cost-share practices were eligible for
assistance payments if no excessive erosion was occurring. It would
also be unclear how eligible erosion control and water resource prac-
tices were determined.

The amendment in section (8) pertaining to the termination date is
necessary to clarify that a termination date not to exceed twelve (12)
months will apply to regular allocations and a termination date not
to exceed eighteen (18) months will apply to advance allocations. The
inclusion of advance allocations is necessary to provide landown-
er/operators and soil and water conservation district staff (district
staff) with an additional six (6) months to enter into contracts for up
to twenty-four (24) additional conservation practices designed for
protecting water resources, including practices (e.g., nutrient man-
agement, pest management, waste utilization) that typically take
longer than twelve (12) months to establish and/or that must be oblig-
ated in a different fiscal year than the year when payments are made.
If this amendment is not approved, it would create a hardship and
delay the progress of the district staff in implementing the twenty-four
(24) additional conservation practices for the protection of water
resources, and it would result in delays in landowner/operator pay-
ments until the following fiscal year.

The scope of this emergency amendment is limited to the circum-
stances creating the emergency and complies with the protections
extended in the Missouri and United States Constitutions. The com-
mission believes this emergency amendment is fair to all interested
persons and parties under the circumstances.

PURPOSE: This rule establishes criteria and methods of application
for persons desiring funds from the [Missouri State Soil and
Water Conservation Cost-Share Program] program.

(1) Establishing Practice Eligibility. The commission shall establish
a list of eligible practices for which /cost-share] funds should be
utilized and annually shall affirm or modify the list as it considers
appropriate. The participating districts shall develop annual priority
listings of preferred practices from the commission eligibility list
upon which they will base their considerations for /cost-sharing]
funding. /Landowners] Landowner/Operators shall be eligible for
[cost-share] funds only for the types of practices designated as eli-
gible for these purposes by the Soil and Water Districts Commission
and by the participating districts. No eligible practices are available
to treat flood scouring problems.

(2) Application for Assistance. To be eligible for assistance from the
[Cost-Share PJprogram, a [landowner] landowner/operator must
make application on forms provided by the commission. Copies of
these forms shall be available at district offices. The district’s board
will act upon only those applications [for cost-sharing] from
[landowners] landowner/operators who have a conservation plan
as approved by the district, except as provided in sections (7) and (8),
and for eligible practices on which construction or implementation
has not yet begun. /In commission-approved Special Area Land
Treatment (SALT) program projects, the district board of
supervisors may approve SALT cost-share applications at the
date of the conservation plan approval or at the approval

date of the SALT project, whichever is later. However,
g/Governmental agencies, political subdivisions and public institu-
tions are excluded from participation in the /Cost-Share P/program.
[As a further stipulation for receiving cost-sharing assis-
tance,] For erosion control practices as determined by commis-
sion policy, the land upon which the practice is to be implemented or
constructed must be eroding at rates greater than tolerable soil loss
limits or be experiencing active gully erosion/,/. /except that cost-
sharing ajJAssistance [also may be] is also available [in the fol-
lowing instances when excessive erosion is not necessarily
occurring:] to protect the water resources of the state.

[(A) For eligible practices to prevent gully erosion when
needed to complete a water disposal system;

(B) For the establishment of permanent forest cover on
marginal or riparian lands;

(C) For the exclusion of domestic livestock grazing from
existing woodlands on marginal or riparian soils;

(D) For a no-till practice for forage conversions;

(E) For grade stabilization structures that are greater than
ten (10) years old when the principal pipe has failed;

(F) For a no-till practice to improve the vegetative cover of
pasture and rangeland to provide continued erosion preven-
tion; and

(G) For a practice to demonstrate benefits of a planned
grazing system.]

(3) Funding Determination and Limits. It shall be the responsibility
and duty of the board of supervisors to determine the actual dollar
amount /of cost-sharing] on individual applications. State /cost-
share] rates shall not exceed the limits established in 10 CSR 70-
5.040(1). In the event that the //fandowner]/ landowner/operator
wishes to construct or implement practices over and above the size or
scope determined by a qualified technician to be of minimum and
necessary need for soil and water conservation, the board shall pro-
vide /cost-share] assistance on only that part of the practice neces-
sary for soil and water conservation purposes.

(4) Availability of Federal Funds. Applications for /cost-sharing]
assistance may be approved by the district board of supervisors when
it determines that federal funds are unavailable to that applicant for
the proposed practice. State /cost-sharing] assistance also is avail-
able for practice units applied for but not approved by the federal pro-
gram, if those additional units constitute a complete structure, con-
servation measure or operation in and of themselves. State /cost-
sharing] assistance may supplement federal /cost-sharing] assis-
tance on an individual practice, within limits set forth in section (3),
and only upon practice components /cost-shared] funded by the
federal program, when the estimated /cost-share] assistance por-
tion of the practice exceeds the national program allowable dollar fig-
ure from the federal program. /[Special area land treatment pro-
ject areas approved by the commission are exempt from the
provisions of this rule.]

(5) Compliance with Applicable Law. In the installation of any eligi-
ble practices, the //landowner] landowner/operator solely shall be
responsible for assuring compliance with any applicable federal, state
or local laws, ordinances and regulations. The /[landowner]
landowner/operator also is solely responsible for obtaining all per-
mits, licenses or other instruments of permission required before the
installation of the proposed practice.

(6) Group Projects. [Landowners] Landowner/Operators may
cooperate with other /fandowners] landowner/operators in the
event that the most appropriate solution to the needs addressed in the
Act requires eligible practices to be located on or across property
lines of different /landowners]/ landowner/operators. In these
cases, an agreement between or among cooperating /fandowners]
landowner/operators must be prepared by or on behalf of the group
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stipulating and providing for, but not limited to, the divisions of
unshared costs, maintenance, an easements as necessary to accom-
plish the installation, operation and maintenance of the practice and
the sharing of rights and benefits over and above the public benefits
which might accrue from the installation of the practice. This agree-
ment and a group conservation plan shall be submitted to the dis-
trict(s) within which the land included in the plan lies. Upon approval
of the group conservation plan by the district, the individual
[landowners] landowner/operators are eligible to apply for /cost-
sharing] assistance under this rule. The group conservation plan
may serve in lieu of the individual /fandowner] landowner/opera-
tor conservation plan as stipulated in section (2). All other require-
ments for application and [cost-sharing] assistance remain in
effect.

(7) Special Projects. Upon notification to a district(s) of a fund avail-
ability for special critical-needs projects so designated by the commis-
sion, the board shall make all reasonable efforts to contact /[landown-
ers/ landowner/operators of land within the special project area
which lies within the district boundaries, to inform the /fandowners]
landowner/operators of the availability of the special /cost-share]
funds and to encourage the /landowners] landowner/operators to
cooperate in the special critical-needs projects. Each [landowner]
landowner/operator within the project boundaries shall then be eligi-
ble to apply for the special /cost-sharing] assistance on practices
specified as eligible by the commission in its project plan. Application
shall be made at the local district office in the manner of application
for general state [cost-sharing] assistance to [landowners]
landowner/operators, but action on applications by the board as set
forth in 10 CSR 70-5.050(2) shall not be taken unless applications
from [landowners] landowner/operators covering seventy-five per-
cent (75%) of the land to be treated are made. In special critical-needs
project cooperation, the /landowner]/ landowner/operator require-
ment of a conservation plan as approved by the district, under sec-
tion (2), is waived. All other /landowner] landowner/operator
requirements and obligations here named shall remain in effect.
Cooperation in these special projects is entirely voluntary on the part
of the /landowner] landowner/operator.

(8) Termination Date. All applications shall specify a termination
date which shall not exceed twelve (12) months for regular alloca-
tions or eighteen (18) months for advance allocations from the
date the /[landowner’s] landowner/operator’s application is
approved by the board. //n commission-approved SALT projects,
the district board of supervisors may set the termination
date to be anytime during the lifetime of the SALT project.]
Claims for payment received after the termination date shall not be
honored unless an amendment for an extension is approved by the
board. Amendments for extensions can be authorized for an adequate
period of time determined by the board to be reasonable and fair to
the /landowner] landowner/operator. An amendment for an exten-
sion must be approved prior to the termination date of the original
application and only when the implementation or construction has
begun on the practice.

(9) Application Amendments. A copy of any amendment will be fur-
nished to each party receiving a copy of the original application and
the board shall approve each amendment before it shall become
effective. An amendment to an /cost-share] application shall not be
appropriate in the event that the construction or implementation of a
practice has begun, except as provided in subsections (10)(A), (C)
and (F). An amendment to an application for /cost-sharing] assis-
tance shall be appropriate for any of the following reasons:

(E) To increase the obligation to the /landowner] landowner/oper-
ator for the proposed practice; or

(F) To reflect the added costs to the //landowner] landowner/oper-
ator when physical conditions at the practice site which require
design changes are encountered.

AUTHORITY: section[s] 278.070[.4], H.B. 250, First Regular
Session, 95th General Assembly, 2009, [and] section 278.110.8,
RSMo [1994] 2000, and sections 278.080.1 and 278.080.5(8),
RSMo Supp. [1998] 2008. Original rule filed Aug. 12, 1980, effec-
tive Jan. 1, 1981. For intervening history, please consult the Code of
State Regulations. Emergency amendment filed July 29, 2009, effec-
tive Aug. 8, 2009, expires Feb. 25, 20I0.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 70—Soil and Water Districts Commission
Chapter 5—/State Funded Cost-Share Program]

State Soil and Water Assistance Program

EMERGENCY AMENDMENT

10 CSR 70-5.030 Design, Layout and Construction of Proposed
Practices; Operation and Maintenance. The commission is amend-
ing the title of the chapter, the names of sections (3) and (5), and sec-
tions (3)-(6).

PURPOSE: The amendments to the name of section (5) and sections
(3)-(6) will delete “Cost-Share,” “cost-share,” and “payment of cost-
share assistance,” and, where necessary, replace these terms with
“assistance” or “the assistance payment” to clarify that following
approval of H.B. 250, the program is no longer limited solely to tra-
ditional cost-share practices, but now also includes other types of
incentives for practices designed to preserve the soil and protect water
resources of the state. Amendments to the name of section (3) and sec-
tions (3)-(6) will delete “Landowner” and “landowner” and replace
these terms with “Landowner/Operator” and “landowner/operator,”
respectively, to clarify that landowners or operators, as appropriate,
may be eligible for conservation practices designed to protect water
resources.

EMERGENCY STATEMENT: The recent approval of S.C.S. H.C.S.
H.B. 250 (H.B. 250) changed the definition and purpose of the pro-
gram from “the abatement of soil erosion and the controlling of sed-
iment” to “saving the soil and protecting the water resources of the
state to preserve the productive power of Missouri agricultural land.”
H.B. 250 was declared an emergency act within the meaning of the
constitution, and as such, it was in full force and effect upon its
approval on June 26, 2009. The repeal and reenactment of section
278.070 of this act by H.B. 250 was deemed necessary for the imme-
diate preservation of the public health, welfare, peace, and safety
because of the need to preserve the productive power of Missouri
agricultural land. Prior to approval of H.B. 250, only traditional
cost-share payments to landowners were available under this pro-
gram. Consistent with H.B. 250, the commission approved addition-
al conservation practices for financial assistance that were designed
for protecting water resources. The commission further authorized
financial assistance for these additional practices in the form of both
cost-share payments for installing structural practices for soil erosion
abatement and other financial incentives for changing management
techniques. In addition, landowners as well as operators are eligible
for several of these additional practices. The following emergency
amendments are necessary to fully effectuate the intent of H.B. 250
to ensure that state assistance is properly provided during this tran-
sitional year and to provide interim regulatory guidance for imple-
menting the provisions of H.B. 250 to the public, DNR staff, and staff
of the one hundred fourteen (114) soil and water conservation district
offices in the state that will be independently implementing these pro-
visions until the regular rulemaking process is completed, which
might take one hundred eighty (180) days or longer.

The amendments to the name of section (5) and sections (3)-(6)
will delete “Cost-Share” and “cost-share,” and, where necessary,
replace these terms with “assistance.” These amendments are neces-
sary to clarify that following approval of H.B. 250, the program is no
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longer limited solely to traditional cost-share practices, but now also
includes other types of incentives for practices designed to preserve
the soil and protect water resources of the state. If these amendments
are not approved, it would be unclear that incentive payments were
available for conservation practices designed to protect water
resources and mistakenly appear that only cost-share practices were
eligible for financial assistance.

The amendments to the name of section (3) and sections (3)-(6)
will delete “Landowner” and “landowner” and replace these terms
with “Landowner/Operator” and “landowner/operator, ” respectively.
These amendments are necessary to clarify that following approval of
H.B. 250, several conservation practices designed to protect water
resources (e.g., nutrient management, pest management, and waste
utilization) are eligible for either operators or landowners. If this
amendment is not approved, it would be unclear that operators were
eligible for conservation practices designed to protect water
resources and mistakenly appear that only landowners were eligible
for financial assistance.

The scope of this emergency amendment is limited to the circum-
stances creating the emergency and complies with the protections
extended in the Missouri and United States Constitutions. The com-
mission believes this emergency amendment is fair to all interested
persons and parties under the circumstances.

(3) Operation and Maintenance by [Landowner]/ Land-
owner/Operator. Except as provided in section (4), the /landown-
er] landowner/operator shall be responsible for the operation and
maintenance of all practices constructed with assistance from the
[Cost-Share P]program and the /landowner] landowner/operator
will be expected to maintain the same in good operating condition to
assure their continued effectiveness for the purpose(s) for which they
were installed.

(4) Operation and Maintenance by the District. If within the speci-
fied life span of the practice the district determines that //landown-
er/ landowner/operator operation and maintenance responsibilities
would constitute an undue burden upon the //landowner] landown-
er/operator, the district may assume responsibility for all or a part
of the operation and maintenance and, prior to and as a condition for
approval of a claim for payment for /cost-share] funds, as a condi-
tion of the /cost-share] assistance agreement under section (5), shall
require the /landowner] landowner/operator to provide the district
with the necessary easement or other land rights necessary to per-
form the operation or maintenance.

(5) [Cost-Share] Assistance Agreement. As a condition for receiv-
ing any /cost-share] funds for eligible practices, the [landowner]
landowner/operator, before submission of a claim for reimburse-
ment, shall enter into an agreement of maintenance on forms sup-
plied by the commission. The provisions of the agreement shall state;
if the practice is removed, altered or modified so as to lessen its
effectiveness, without prior approval of the district, for a period of
ten (10) years or the expected life span of the practice, whichever is
the lesser, after the date of receiving payment, the /landowner]
landowner/operator or his/her heirs, assignees or other transferees,
shall refund to the /Cost-Share P/program the prorated amount of
the state /cost-share] payment previously received for the practice
or portion of the practice which has been removed, altered or modi-
fied; and that if the district assumes maintenance responsibilities,
right of access will be granted by the //landowner] landowner/oper-
ator. A copy of the agreement shall be recorded by the commission
in the county where the land upon which the practices are construct-
ed is located if the commission concurs with a board’s determination
that there is a need for recording.

(6) Requests for Removal, Alteration, Modification of Practices. A
[landowner] landowner/operator may request the district’s
approval of the removal, alteration or modification of the practice at

any time during the ten (10)-year or expected life span, whichever is
lesser, following payment of /cost-share] assistance. In determining
whether to approve or disapprove the action, the district shall con-
sider—

AUTHORITY: section[s] 278.070, H.B. 250, First Regular Session,
95th General Assembly, 2009, section 278.080, RSMo Supp. 2008,
and section 278.110, RSMo [1986] 2000. Original rule filed Aug.
12, 1980, effective Jan. 1, 1981. Amended: Filed Dec. 14, 1982,
effective April 11, 1983. Emergency amendment filed July 29, 2009,
effective Aug. 8, 2009, expires Feb. 25, 20I0.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 70—Soil and Water Districts Commission
Chapter 5—/State Funded Cost-Share Program]

State Soil and Water Assistance Program

EMERGENCY AMENDMENT

10 CSR 70-5.040 /Cost-Share/ Rates and Reimbursement
Procedures. The commission is amending the title of the chapter, the
title of the rule, the purpose statement, the name of section (1), and
sections (1) and (4) and deleting sections (2) and (3).

PURPOSE: The amendments to the name of 10 CSR 70-5.040, the
purpose statement, the name of section (1), and section (1) will
delete “Cost-Share,” “Cost-share,” and “cost-share” to clarify that
following approval of H.B. 250, the program is no longer limited
solely to traditional cost-share practices, but now also includes other
types of incentives for practices designed to preserve the soil and pro-
tect water resources of the state. Sections (2) and (3) will be deleted
to clarify that cost-share payments to landowner/operators will be
based solely on existing language in section (1) and establishment of
rates and payments will be based on “estimated approved costs”
established annually by the commission rather than “documented
costs” provided by individual landowner/operators. With the deletion
of sections (2) and (3), existing section (4) is proposed to be renum-
bered to section (2). Amendments in existing section (4) (proposed
section (2)) will delete “landowner” and replace this term with
“landowner/operator” to clarify that landowners or operators, as
appropriate, may be eligible for conservation practices designed to
protect water resources. An additional amendment in existing section
(4) (proposed section (2)) will delete the sentence, “A copy of the cer-
tification worksheet of costs incurred by the landowner or the current
farm operator and of the vendor (s) receipts, both required by section
(3), shall be attached to the claim for payment before submission to
the district, ” which is no longer applicable if sections (2) and (3) are
deleted.

EMERGENCY STATEMENT: The recent approval of S.C.S. H.C.S.
H.B. 250 (H.B. 250) changed the definition and purpose of the pro-
gram from “the abatement of soil erosion and the controlling of sed-
iment” to “saving the soil and protecting the water resources of the
state to preserve the productive power of Missouri agricultural land.”
H.B. 250 was declared an emergency act within the meaning of the
constitution, and as such, it was in full force and effect upon its
approval on June 26, 2009. The repeal and reenactment of section
278.070 of this act by H.B. 250 was deemed necessary for the imme-
diate preservation of the public health, welfare, peace, and safety
because of the need to preserve the productive power of Missouri
agricultural land. Prior to approval of H.B. 250, only traditional
cost-share payments to landowners were available under this pro-
gram. Consistent with H.B. 250, the commission approved addition-
al conservation practices for financial assistance that were designed
for protecting water resources. The commission further authorized
financial assistance for these additional practices in the form of both
cost-share payments for installing structural practices for soil erosion
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abatement and other financial incentives for changing management
techniques. In addition, landowners as well as operators are eligible
for several of these additional practices. The following emergency
amendments are necessary to fully effectuate the intent of H.B. 250
to ensure that state assistance is properly provided during this tran-
sitional year and to provide interim regulatory guidance for imple-
menting the provisions of H.B. 250 to the public, DNR staff, and staff
of the one hundred fourteen (114) soil and water conservation district
offices in the state that will be independently implementing these pro-
visions until the regular rulemaking process is completed, which
might take one hundred eighty (180) days or longer.

The amendments to the name of 10 CSR 70-5.040, the purpose
statement, the name of section (1), and section (1) will delete “Cost-
Share,” “Cost-share,” and “cost-share.” These amendments are nec-
essary to clarify that following approval of H.B. 250, the program is
no longer limited solely to traditional cost-share practices, but now
also includes other types of incentives for practices designed to pre-
serve the soil and protect water resources of the state. If these
amendments are not approved, it would be unclear that incentive
payments were available for conservation practices designed to pro-
tect water resources and mistakenly appear that only cost-share prac-
tices were eligible for financial assistance.

The deletion of sections (2) and (3) is necessary to—

1. Clarify that payments to landowner/operators will be based
solely on existing language in section (1);

2. Change the procedures used in establishing rates and pay-
ments from “documented costs” provided by individual
landowner/operators to “estimated approved costs” established annu-
ally by the commission; and

3. Reduce district staff time spent administering assistance pay-
ments so more time can be devoted to providing technical assistance
to landowner/operators and implementing the additional twenty-four
(24) conservation practices needed to protect water resources.

If deletion of sections (2) and (3) is not approved, it would be
unclear that payments were based on “estimated approved costs”
established annually by the commission and mistakenly appear that
landowner/operators needed to provide receipts with all payment
requests.

In addition, if deletion of sections (2) and (3) is not approved, this
would place a significant, unnecessary administrative burden on dis-
trict staff and landowner/operators to obtain, record, and verify
receipts for every conservation practice designed for protecting water
resources. If so, time spent by district staff in recording and verify-
ing receipts would significantly reduce the technical assistance pro-
vided to landowner/operators, adversely affect progress in installing
or applying conservation practices designed to protect water
resources, delay cost-share payments, and jeopardize water
resources of the state.

If the proposed deletion of sections (2) and (3) is approved, exist-
ing section (4) will be amended to section (2). If deletion of sections
(2) and (3) is not approved, section (4) will remain unchanged and
the consequences noted above will likely occur.

An amendment in existing section (4) (proposed section (2)) will
delete “landowner” and replace this term with “landowner/opera-
tor.” This amendment is necessary to clarify that following approval
of H.B. 250, several conservation practices designed to protect water
resources (e.g., nutrient management, pest management, and waste
utilization) are eligible for either operators or landowners. If this
amendment is not approved, it would be unclear that operators were
eligible for conservation practices designed to protect water
resources and mistakenly appear that only landowners were eligible
for financial assistance.

An amendment in existing section (4) (proposed section (2)) will
delete the sentence “A copy of the certification worksheet of costs
incurred by the landowner or the current farm operator and of the
vendor (s) receipts, both required by section (3), shall be attached to
the claim for payment before submission to the district.” This amend-
ment is necessary because this sentence will no longer be applicable
if sections (2) and (3) are deleted. In addition, several conservation

practices designed to protect water resources use incentive payments
rather than cost-share payments. Management incentives involve a
one-time or annual payment to landowner/operators to encourage
them to change farming techniques as opposed to cost-share pay-
ments, which are based on seventy-five percent (75%) of the estimat-
ed approved costs for installing or applying conservation practices.
If deletion of this sentence is not approved, it would be unclear that
practices involving management incentives were eligible to be includ-
ed in claims for payment.

The scope of this emergency amendment is limited to the circum-
stances creating the emergency and complies with the protections
extended in the Missouri and United States Constitutions. The com-
mission believes this emergency amendment is fair to all interested
persons and parties under the circumstances.

PURPOSE: This rule establishes [cost-share] rates and reimburse-
ment procedures.

(1) [Cost-Share] Rates. [Cost-share r[Rates shall not exceed sev-
enty-five percent (75%) of the estimated approved costs of eligible
practices or the incentive rates established annually by the commis-
sion for certain management practices which have proven to be effec-
tive soil and water conservation methods.

[(2) Eligible Costs. Eligible costs will be determined by the
district and shall include all necessary and reasonable costs
incurred by the landowner in installing or applying an
approved practice. The costs include machine hire or the
costs of the use of his/her own equipment, needed materi-
als delivered to and used at the site and labor required to
construct the practice.]

[(3) Documenting Costs. All authorized items or costs for
which the landowner desires cost-sharing assistance shall
be supported by receipts of payments from the vendor(s).
Receipts of payments from the vendor(s) shall show the
name of the vendor(s), the materials, labor or equipment
used on the practice, the component(s) cost, the total
amount paid for the component(s), the date payment was
received and the vendor’s verification of payment received.
Should receipts include components which were not needed
on the approved practice, the bill shall be adjusted to reflect
the actual cost of minimum and necessary components.
Costs for labor, materials or equipment incurred by the
landowner or by the current farm operator when no vendor
receipts for payment are obtainable should be listed on a cer-
tification worksheet showing the component(s) cost,
amount or number of each component and the total amount
for which payment is claimed.]

[(4)](2) Claim for Payment. After the practice has been completed
and certified by the responsible technician, the [landowner]
landowner/operator shall complete a claim for payment on forms
provided by the commission and available at the location where the
application form was obtained. /A copy of the certification work-
sheet of costs incurred by the landowner or the current farm
operator and of the vendor(s) receipts, both required by sec-
tion (3), shall be attached to the claim for payment before
submission to the district.] The [landowner] landowner/opera-
tor at the same time shall complete and sign the agreement form
required by 10 CSR 70-5.030(5), a copy of which shall be submitted
to the district for processing along with the claim for payment.

AUTHORITY: section 278.070, H.B. 250, First Regular Session,
95th General Assembly, 2009 and section 278.080, RSMo Supp.
[2007] 2008. Original rule filed Aug. 12, 1980, effective Jan. 1,
1981. For intervening history, please consult the Code of State
Regulations. Emergency amendment filed July 29, 2009, effective
Aug. 8, 2009, expires Feb. 25, 20I0.
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Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 70—Soil and Water Districts Commission
Chapter 5—/State Funded Cost-Share Program]

State Soil and Water Assistance Program

EMERGENCY AMENDMENT

10 CSR 70-5.050 District Administration of the /Cost-Share]
Program. The commission is amending the title of the chapter, the
title of the rule, the purpose statement, the name of section (5), and
sections (1)—(8).

PURPOSE: The amendments to the title of the rule, the purpose state-
ment, and sections (1)-(3) and (5)-(8) will delete “Cost-Share,”
“cost-share,” and “cost-sharing” to clarify that following approval of
H.B. 250, the program is no longer limited solely to traditional cost-
share practices, but now also includes other types of incentives for
practices designed to preserve the soil and protect water resources of
the state. Amendments to the name of section (5) and sections (2) and
(4)-(6) will delete “landowner,” “landowners,” and “Landowner”
and replace these terms with “landowner/operator,” “land-
owner/operators,” and “Landowner/Operator,” respectively, to clar-
ify that landowners or operators, as appropriate, may be eligible for
conservation practices designed to protect water resources.

EMERGENCY STATEMENT: The recent approval of S.C.S. H.C.S.
H.B. 250 (H.B. 250) changed the definition and purpose of the pro-
gram from “the abatement of soil erosion and the controlling of sed-
iment” to “saving the soil and protecting the water resources of the
state to preserve the productive power of Missouri agricultural land.”
H.B. 250 was declared an emergency act within the meaning of the
constitution, and as such, it was in full force and effect upon its
approval on June 26, 2009. The repeal and reenactment of section
278.070 of this act by H.B. 250 was deemed necessary for the imme-
diate preservation of the public health, welfare, peace, and safety
because of the need to preserve the productive power of Missouri
agricultural land. Prior to approval of H.B. 250, only traditional
cost-share payments to landowners were available under this pro-
gram. Consistent with H.B. 250, the commission approved addition-
al conservation practices for financial assistance that were designed
for protecting water resources. The commission further authorized
financial assistance for these additional practices in the form of both
cost-share payments for installing structural practices for soil erosion
abatement and other financial incentives for changing management
techniques. In addition, landowners as well as operators are eligible
for several of these additional practices. The following emergency
amendments are necessary to fully effectuate the intent of H.B. 250
to ensure that state assistance is properly provided during this tran-
sitional year and to provide interim regulatory guidance for imple-
menting the provisions of H.B. 250 to the public, DNR staff, and staff
of the one hundred fourteen (114) soil and water conservation district
offices in the state that will be independently implementing these pro-
visions until the regular rulemaking process is completed, which
might take one hundred eighty (180) days or longer.

The amendments to the title of the rule, the purpose statement, and
sections (1)-(3) and (5)-(8) will delete “Cost-Share,” “cost-share,”
and “cost-sharing.” These amendments are necessary to clarify that
following approval of H.B. 250, the program is no longer limited
solely to traditional cost-share practices, but now also includes other
types of incentives for practices designed to preserve the soil and pro-
tect water resources of the state. If these amendments are not
approved, it would be unclear that incentive payments were available
for conservation practices designed to protect water resources and
mistakenly appear that only cost-share practices were eligible for
financial assistance.

The amendments to the name of section (5) and sections (2) and
(4)-(6) will delete “landowner,” “landowners,” and “Landowner” and
replace these terms with “landowner/operator,” “landowner/opera-

tors,” and “Landowner/Operator,” respectively. These amendments
are necessary to clarify that following approval of H.B. 250, several
conservation practices designed to protect water resources (e.g.,
nutrient management, pest management, and waste utilization) are
eligible for either operators or landowners. If this amendment is not
approved, it would be unclear that operators were eligible for con-
servation practices designed to protect water resources and mistak-
enly appear that only landowners were eligible for financial assis-
tance.

The scope of this emergency amendment is limited to the circum-
stances creating the emergency and complies with the protections
extended in the Missouri and United States Constitutions. The com-
mission believes this emergency amendment is fair to all interested
persons and parties under the circumstances.

PURPOSE: This rule establishes guidelines for the administration of
the [Cost-Share Plprogram by the participating districts.

(1) Application. This rule shall apply only to districts which have
entered into a Memorandum of Understanding with the commission
agreeing to assist the commission in the administration of the /Cost-
Share PJprogram and to applicants having active conservation plans
as required by 10 CSR 70-5.010(1) as approved by the district and to
eligible practices covered by the conservation plan.

(2) Board Action on Applications. The board of supervisors shall
review the /cost-share] assistance application and any amendments
and shall approve or disapprove each application or amendment. The
action shall be recorded in the official minutes of the district meeting
and the //landowners] landowner/operators shall be notified of the
action within ten (10) days. The board at this time also shall deter-
mine the amount of funding under 10 CSR 70-5.020(3). Special cir-
cumstances may arise where board approval for /cost-share] assis-
tance is needed before the next monthly board meeting. In those
cases, the board shall establish specific criteria by which any board
member may approve that action. All those approvals shall be
reviewed at the next board meeting and recorded in the official min-
utes of the district meeting. Applications for /cost-share] assistance
may be approved by the board only when there is a sufficient unob-
ligated fund balance to provide the estimated /cost-share] amount
based upon the actual cost information available to the district. The
board shall not approve any application for /cost-share] assistance
on which the construction or implementation of projects or practices
has begun.

(3) Record Keeping. The district shall maintain a record of funds
obligated as applications for /cost-share] assistance are approved
based upon estimated costs. A [cost-share] ledger will be kept cur-
rent showing the balance of unobligated funds and other information
as the commission determines is necessary to provide for proper doc-
umentation of all expenditures from the /Cost-Share PJprogram.

(4) District Review of Claim for Payment. Upon completion of an
approved practice, the district shall review the claim for payment pre-
pared by the /landowner] landowner/operator in accordance with
10 CSR 70-5.040(4) and, if it finds that the practice was installed
properly, that all other conditions have been satisfied and that the
claim has been completed properly and is accompanied by all
required supporting documentation, shall approve the claim for pay-
ment. If the district determines that the claim is prepared improper-
ly, or that other deficiencies exist, it shall so notify the /fandowner]
landowner/operator and shall provide the /fandowner] landown-
er/operator with a reasonable opportunity to correct the deficiencies
and to resubmit the claim for payment.

(5) District Assistance to /Landowner] Landowner/Operator. The
district shall provide assistance as it considers appropriate to the
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[landowner] landowner/operator in the completion of necessary
forms and any other /Cost-Share PJprogram matters.

(6) Filing System. To provide for efficient processing of requests for
[cost-sharing] assistance and for maintenance of necessary docu-
mentation of matters relating to the administration of the /[Cost-
Share PJprogram, the district shall develop and maintain with the
assistance of the commission, a filing system which includes copies
of all forms completed by the //landowner] landowner/operator and
all other information considered relevant to the construction of the
eligible practices and to the /cost-sharing] assistance provided. The
files shall be available for inspection by the personnel of the com-
mission and by representatives of the state auditor’s office during
normal business hours of the district.

(7) Quarterly Reports. The district, no later than the tenth day of
October, January, April and July of each state fiscal year, shall sub-
mit a report to the commission indicating the status of /cost-share]
funds as shown on each district /cost-share] ledger required by sec-
tion (3) at the close of the last day of the preceding month.

(8) Delegation of Responsibilities by the Board. The commission
shall be notified in writing of any delegation of responsibilities. The
board of supervisors may delegate any of the authorities and respon-
sibilities assigned to it by these rules to a member or subcommittee
of the board, except—

(B) Establishment of /cost-sharing] dollar amounts under 10
CSR 70-5.020(3);

AUTHORITY: section[s] 278.070, H.B. 250, First Regular Session,
95th General Assembly, 2009, section 278.080, RSMo Supp. 2008,
and section 278.110, RSMo [1986] 2000. Original rule filed Aug.
12, 1980, effective Jan. 1, 1981. For intervening history, please con-
sult the Code of State Regulations. Emergency amendment filed July
29, 2009, effective Aug. 8, 2009, expires Feb. 25, 20I0.

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 70—Soil and Water Districts Commission
Chapter 5—/State Funded Cost-Share Program]

State Soil and Water Assistance Program

EMERGENCY AMENDMENT

10 CSR 70-5.060 Commission Administration of the /Cost-
Share] Program. The commission is amending the title of the chap-
ter, the title of the rule, the purpose statement, the names of sections
(3) and (5), and sections (1)-(7).

PURPOSE: The amendments to the title of the rule, the purpose
statement, the names of sections (3) and (5), and sections (1) and
(3)-(7) will delete “Cost-Share,” “cost-share,” “Cost-Sharing,”
“Cost-sharing, ” and “cost-sharing” to clarify that following approval
of H.B. 250, the program is no longer limited solely to traditional
cost-share practices, but now also includes other types of incentives
for practices designed to preserve the soil and protect water
resources of the state. Amendments to the name of section (3) and
sections (2)-(5) will delete “Landowner,” “landowner,” and
“landowner’s” and replace these terms with “Landowner/Operator,”
“landowner/operator,” and “landowner/operator’s,” respectively, to
clarify that landowners or operators, as appropriate, may be eligible
for conservation practices designed to protect water resources.

EMERGENCY STATEMENT: The recent approval of S.C.S. H.C.S.
H.B. 250 (H.B. 250) changed the definition and purpose of the pro-
gram from “the abatement of soil erosion and the controlling of sed-
iment” to “saving the soil and protecting the water resources of the
state to preserve the productive power of Missouri agricultural land.”

H.B. 250 was declared an emergency act within the meaning of the
constitution, and as such, it was in full force and effect upon its
approval on June 26, 2009. The repeal and reenactment of section
278.070 of this act by H.B. 250 was deemed necessary for the imme-
diate preservation of the public health, welfare, peace, and safety
because of the need to preserve the productive power of Missouri
agricultural land. Prior to approval of H.B. 250, only traditional
cost-share payments to landowners were available under this pro-
gram. Consistent with H.B. 250, the commission approved addi-
tional conservation practices for financial assistance that were
designed for protecting water resources. The commission further
authorized financial assistance for these additional practices in the
form of both cost-share payments for installing structural practices
for soil erosion abatement and other financial incentives for chang-
ing management techniques. In addition, landowners as well as oper-
ators are eligible for several of these additional practices. The fol-
lowing emergency amendment is necessary to fully effectuate the
intent of H.B. 250 to ensure that state assistance is properly provid-
ed during this transitional year and to provide interim regulatory
guidance for implementing the provisions of H.B. 250 to the public,
DNR staff, and staff of the one hundred fourteen (114) soil and water
conservation district offices in the state that will be independently
implementing these provisions until the regular rulemaking process is
completed, which might take one hundred eighty (180) days or
longer.

The amendments to the title of the rule, the purpose statement, the
names of sections (3) and (5), and sections (1) and (3)-(7) will delete
“Cost-Share,” “cost-share,” “Cost-Sharing,” “Cost-sharing,” and
“cost-sharing.” These amendments are necessary to clarify that fol-
lowing approval of H.B. 250, the program is no longer limited sole-
ly to traditional cost-share practices, but now also includes other
types of incentives for practices designed to preserve the soil and pro-
tect water resources of the state. If these amendments are not
approved, it would be unclear that incentive payments were available
for conservation practices designed to protect water resources and
mistakenly appear that only cost-share practices were eligible for
financial assistance.

The amendments to the name of section (3) and sections (2)-(5)
will delete “Landowner,” “landowner,” and “landowner’s” and
replace these terms with “Landowner/Operator,” “landowner/opera-
tor,” and “landowner/operator’s,” respectively. These amendments
are necessary to clarify that following approval of H.B. 250, several
conservation practices designed to protect water resources (e.g.,
nutrient management, pest management, and waste utilization) are
eligible for either operators or landowners. If these amendments are
not approved, it would be unclear that operators were eligible for
conservation practices designed to protect water resources and mis-
takenly appear that only landowners were eligible for financial assis-
tance.

The scope of this emergency amendment is limited to the circum-
stances creating the emergency and complies with the protections
extended in the Missouri and United States Constitutions. The com-
mission believes this emergency amendment is fair to all interested
persons and parties under the circumstances.

PURPOSE: This rule establishes guidelines for the administration of
the [Cost-Share Plprogram by the commission.

(1) Forms. The commission shall prepare and make available to par-
ticipating districts, sufficient copies of all forms necessary for district
administration and shall further prepare and keep updated a hand-
book for district use in assisting in the administration of the /Cost-
Share PJprogram.

(2) Commission Review of Claims for Payment. Upon receipt from
a district-approved claim for payment, a commission representative
shall review the claim and the supporting documentation which is
attached. If the claim is determined to be complete and properly doc-
umented, the commission shall prepare a voucher for transmittal to
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the Office of Administration for preparation of a warrant payable to
the /landowner] landowner/operator.

(3) Payment to /[Landowner] Landowner/Operator and Recording
Agreement. Upon receipt of the warrant from the Office of
Administration, the commission shall transmit the same by mail to
the /landowner] landowner/operator. The district shall be notified
monthly of any transmission at which time the commission shall
complete all necessary portions of the [cost-sharing] assistance
agreement prepared by the /landowner] landowner/operator at the
time the claim for payment was prepared. Costs incurred in the
recording and indexing of the agreements shall be paid by the com-
mission.

(4) Incomplete or Inaccurate Claims for Payments. If, in reviewing
the claim for payment, the commission or its agent determines that
the information contained in the claim is incomplete or inaccurate,
that an error exists in the final computations or that proper docu-
mentation has not been supplied, it shall notify the district of the
deficiency. The district then shall request the //landowner/ landown-
er/operator to complete a claim for payment and if necessary a new
[cost-sharing] assistance agreement required by 10 CSR 70-
5.030(5). No payment will be authorized until the commission has
determined that the claim for payment and necessary supporting doc-
umentations are complete and accurate in all respects. /[Cost-shar-
ing aJAssistance agreements shall not be recorded until the payment
in fact has been authorized by the commission and received by the
[landowner] landowner/operator.

(5) Violations of /Cost-Sharing] Assistance Agreement. In the event
the commission is notified of an alleged violation of the /cost-shar-
ing] assistance agreement, a representative of the commission, or a
representative of the district, or both, shall investigate the alleged
violation and report the results of the investigation to the commis-
sion. If, following the investigation, it appears as though a violation
has occurred, the district board of supervisors shall notify the
[landowner] landowner/operator by certified mail, return receipt
requested, and shall make demand for repayment of the appropriate
amount to the state /[Cost-Share PJprogram within thirty (30) days
after receipt of the demand for repayment. Within that thirty (30)-day
period, the /landowner] landowner/operator may request the com-
mission review the demand for repayment. The request for a review
must be in writing. The review shall be conducted at a regularly
scheduled commission meeting, allowing adequate opportunity for
the /landowner] landowner/operator to present arguments in sup-
port of the claim. The /landowner’s] landowner/operator’s argu-
ments may be presented by the /fandowner] landowner/operator,
by a representative or in writing. If, following the review, the com-
mission determines that no violation has occurred or that extenuating
circumstances justify the [landowner’s]/ landowner/operator’s
position, the demand for repayment shall be withdrawn and the com-
mission shall so notify the //landowner] landowner/operator of its
decision. If, however, following the review, the commission deter-
mines the violation did occur, it shall so notify the /fandowner]
landowner/operator by certified mail, return receipt requested, and
shall renew the demand for repayment. If the repayment is not
received within thirty (30) days of receipt of the commission’s
request for repayment or if all deficiencies are not corrected at the
[landowner’s] landowner/operator’s expense within the time spec-
ified, by the commission, the commission may refer the matter to the
Office of the Attorney General for recovery of the state /cost-share]
funds.

(6) Report to Districts. The commission shall prepare on a monthly
basis a report to each participating district indicating the payments
which have been made from the /Cost-Share PJprogram during the
preceding month and any other information determined by the com-

mission to be of value to the districts regarding the administration of
the program.

(7) New Practices. The commission shall have authority to conduct a
pilot project for the purpose of testing development and implementa-
tion of new /cost-share] practices appropriate for future soil and
water conservation resource needs. A pilot project will be conducted
for a specified period of time in a limited area determined by the
commission.

AUTHORITY: section[s] 278.070[(4)], H.B. 250, First Regular
Session, 95th General Assembly, 2009, section 278.080(8), RSMo
Supp. 2008, and section 278.110.8, RSMo [Supp. 71995] 2000.
Original rule filed Aug. 12, 1980, effective Jan. 1, 1981. For inter-
vening history, please consult the Code of State Regulations.
Emergency amendment filed July 29, 2009, effective Aug. 8, 2009,
expires Feb. 25, 20I0.
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Title 2—DEPARTMENT OF AGRICULTURE
Division 80—State Milk Board
Chapter 2—Grade A Pasteurized Milk Regulations

PROPOSED AMENDMENT

2 CSR 80-2.010 Definitions. The board is amending the purpose
section and subsections (1)(A) and (P).

PURPOSE: This amendment changes the incorporated by reference
materials to the 2009 Grade A Pasteurized Milk Ordinance with
Administrative Procedures.

PURPOSE: This rule defines terms used in the regulations of the
State Milk Board. This rule corresponds with Part 11, Section 1 of the
Grade A Pasteurized Milk Ordinance with Administrative
Procedures—[2005] 2009 Recommendations of the United States
Public Health Service/Food and Drug Administration.

(1) The following definitions shall apply to the interpretations and
enforcement of sections 196.931-196.959, RSMo:

(A) Milk is the product defined in 21 CFR section 131.110. Note:
Applicable sections of parts 131-133 are included in Appendix L of
the Grade A Pasteurized Milk Ordinance with Administrative
Procedures—[2005] 2009 Recommendations of the United States
Public Health Service/Food and Drug Administration (PMO).

1. Goat milk is the lacteal secretion, practically free from
colostrum, obtained by the complete milking of healthy goats. The
word milk shall be interpreted to include goat milk.

2. Breed milk is milk from a herd of cows where at least ten per-
cent (10%) of the herd is registered purebred and the remainder at
least high grade individuals of the same breed. The word milk shall
be interpreted to include breed milk;

(P) Grade A dry milk and whey products are products which have
been produced for use in Grade A pasteurized milk products and
which have been manufactured under the provisions of the /2005]
2009 edition of the Grade A Pasteurized Milk Ordinance with
Administration Procedures is hereby incorporated by reference as
published by the Department of Health and Human Services, Public
Health Services, Food and Drug Administration, Milk Safety Branch
(HFS-626), 5100 Paint Branch Parkway, College Park, MD 20740-
3835. This rule does not incorporate any subsequent amendments or
additions to the Pasteurized Milk Ordinance (PMO)/./;

AUTHORITY: section 196.939, RSMo 2000. Original rule filed April
20, 1973, effective April 30, 1973. Rescinded and readopted: Filed
March 11, 1980, effective July 1, 1980. Amended: Filed Feb. 1, 1990,
effective April 26, 1990. Amended: Filed Feb. 15. 2007, effective July
30, 2007. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Missouri State Milk Board, 1616 Missouri Blvd., PO Box 630,
Jefferson City, MO 65102. To be considered, comments must be
received within thirty (30) days after publication of this notice in the
Missouri Register. No public hearing is scheduled.

Title 2—DEPARTMENT OF AGRICULTURE
Division 80—State Milk Board
Chapter 2—Grade A Pasteurized Milk Regulations

PROPOSED AMENDMENT

2 CSR 80-2.020 Sale of Adulterated, Misbranded Milk or Milk
Products. The board is amending the purpose and section (2).

PURPOSE: This amendment changes the incorporated by reference
materials to the 2009 Grade A Pasteurized Milk Ordinance with
Administrative Procedures.

PURPOSE: This rule provides for the control of adulterated, mis-
branded Grade A milk or milk products, or any combination of these.
This rule corresponds with Part II, Section 2 of the Grade A
Pasteurized Milk Ordinance with Administrative Procedures—
[2005] 2009 Recommendations of the United States Public Health
Service/Food and Drug Administration (PMO).
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(2) Any adulterated or misbranded milk or milk product may be
impounded under proper authority by the regulatory agency and dis-
posed of in accordance with applicable laws or regulations. The
[2005] 2009 edition of the Grade A Pasteurized Milk Ordinance
with Administrative Procedures is hereby incorporated by reference
as published by the Department of Health and Human Services,
Public Health Service, Food and Drug Administration, Milk Safety
Branch (HFS-626), 5100 Paint Branch Parkway, College Park, MD
20740-3835. This rule does not incorporate any subsequent amend-
ments or additions to the Pasteurized Milk Ordinance (PMO).

AUTHORITY: section 196.939, RSMo 2000. Original rule filed April
20, 1973, effective April 30, 1973. Rescinded and readopted: Filed
March 11, 1980, effective July 1, 1980. Amended: Filed Feb. 1,
1990, effective April 26, 1990. Amended: Filed Feb. 15, 2007, effec-
tive July 30, 2007. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars (3500) in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Missouri State Milk Board, 1616 Missouri Blvd., PO Box 630,
Jefferson City, MO 65102. To be considered, comments must be
received within thirty (30) days after publication of this notice in the
Missouri Register. No public hearing is scheduled.

Title 2—DEPARTMENT OF AGRICULTURE
Division 80—State Milk Board
Chapter 2—Grade A Pasteurized Milk Regulations

PROPOSED AMENDMENT

2 CSR 80-2.030 Permits. The board is amending the purpose sec-
tion and section (5).

PURPOSE: This amendment changes the incorporated by reference
materials to the 2009 Grade A Pasteurized Milk Ordinance with
Administrative Procedures.

PURPOSE: This rule provides for the issuance of permits to persons
involved in the production, transporting, and processing of Grade A
milk and milk products. This rule corresponds with Part II, Section
3 of the Grade A Pasteurized Milk Ordinance with Administrative
Procedures—[2005] 2009 Recommendations of the United States
Public Health Service/Food and Drug Administration (PMO).

(5) Upon repeated violation(s), the regulatory agency may revoke the
permit following reasonable notice to the permit holder and an
opportunity for a hearing. This rule is not intended to preclude the
institution of court action as provided in 2 CSR 80-2.050 (Section 5
of the PMO) and 2 CSR 80-2.060 (Section 6 of the PMO). The
[2005] 2009 edition of the Grade A Pasteurized Milk Ordinance
with Administrative Procedures is hereby incorporated by reference
as published by the Department of Health and Human Services,
Public Health Service, Food and Drug Administration, Milk Safety
Branch (HFS-626), 5100 Paint Branch Parkway, College Park, MD
20740-3835. This rule does not incorporate any subsequent amend-
ments or additions to the Pasteurized Milk Ordinance (PMO).

AUTHORITY: section 196.939, RSMo 2000. Original rule filed April
20, 1973, effective April 30, 1973. Rescinded and readopted: Filed
March 11, 1980, effective July 1, 1980. Amended: Filed Feb. 1,

1990, effective April 26, 1990. Amended: Filed Feb. 15, 2007, effec-
tive July 30, 2007. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Missouri State Milk Board, 1616 Missouri Blvd., PO Box 630,
Jefferson City, MO 65102. To be considered, comments must be
received within thirty (30) days after publication of this notice in the
Missouri Register. No public hearing is scheduled.

Title 2—DEPARTMENT OF AGRICULTURE
Division 80—State Milk Board
Chapter 2—Grade A Pasteurized Milk Regulations

PROPOSED AMENDMENT

2 CSR 80-2.040 Labeling. The board is amending the purpose sec-
tion and section (1).

PURPOSE: This amendment changes the incorporated by reference
materials to the 2009 Grade A Pasteurized Milk Ordinance with
Administrative Procedures.

PURPOSE: This rule provides regulations for the proper labeling of
Grade A milk or milk products. This rule corresponds with Part II,
Section 4 of the Grade A Pasteurized Milk Ordinance with
Administrative Procedures—[2005] 2009 Recommendations of the
United States Public Health Service/Food and Drug Administration
(PMO).

(1) All bottles, containers, and packages enclosing milk or milk
products defined in 2 CSR 80-2.010 (Section 1 of the PMO) of these
rules shall be labeled in substantial compliance with the applicable
requirements of the Federal Food, Drug and Cosmetic Act, the Fair
Packaging and Labeling Act and regulations developed thereunder
and in addition shall comply with the applicable requirements of this
rule as follows. The /2005] 2009 edition of the Grade A Pasteurized
Milk Ordinance with Administrative Procedures is hereby incorporat-
ed by reference as published by the Department of Health and
Human Services, Public Health Service, Food and Drug
Administration, Milk Safety Branch (HFS-626), 5100 Paint Branch
Parkway, College Park, MD 20740-3835. This rule does not incor-
porate any subsequent amendments or additions to the Pasteurized
Milk Ordinance (PMO).

AUTHORITY: section 196.939, RSMo 2000. Original rule filed April
20, 1973, effective April 30, 1973. Rescinded and readopted: Filed
March 11, 1980, effective July 1, 1980. Amended: Filed Feb. 1,
1990, effective April 26, 1990. Amended: Filed Feb. 15, 2007, effec-
tive July 30, 2007. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.
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NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Missouri State Milk Board, 1616 Missouri Blvd., PO Box 630,
Jefferson City, MO 65102. To be considered, comments must be
received within thirty (30) days after publication of this notice in the
Missouri Register. No public hearing is scheduled.

Title 2—DEPARTMENT OF AGRICULTURE
Division 80—State Milk Board
Chapter 2—Grade A Pasteurized Milk Regulations

PROPOSED AMENDMENT

2 CSR 80-2.050 Inspection Frequency and Procedure. The board
is amending the purpose and section (4).

PURPOSE: This amendment changes the incorporated by reference
materials to the 2009 Grade A Pasteurized Milk Ordinance with
Administrative Procedures.

PURPOSE: This rule is for the purpose of providing requirements
concerning inspection frequency and procedures. This rule corre-
sponds with Part II, Section 5 of the Grade A Pasteurized Milk
Ordinance with Administrative Procedures—[2005] 2009
Recommendations of the United States Public Health Service/Food
and Drug Administration (PMO).

(4) It shall be unlawful for any person who, in an official capacity,
obtains any information, which is entitled to protection as a trade
secret (including information as to quantity, quality, source, or dis-
position of milk or milk products, or results of inspections or tests of
milk or milk products), under the provisions of these rules, to use
this information to his/her own advantage or to reveal it to any unau-
thorized person. The [2005] 2009 edition of the Grade A
Pasteurized Milk Ordinance with Administrative Procedures is here-
by incorporated by reference as published by the Department of
Health and Human Services, Public Health Service, Food and Drug
Administration, Milk Safety Branch (HFS-626), 5100 Paint Branch
Parkway, College Park, MD 20740-3835. This rule does not incor-
porate any subsequent amendments or additions to the Pasteurized
Milk Ordinance (PMO).

AUTHORITY: section 196.939, RSMo 2000. Original rule filed April
20, 1973, effective April 30, 1973. Rescinded and readopted: Filed
March 11, 1980, effective July 1, 1980. Amended: Filed Feb. 1,
1990, effective April 26, 1990. Amended: Filed Feb. 15, 2007, effec-
tive July 30, 2007. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Missouri State Milk Board, 1616 Missouri Blvd., PO Box 630,
Jefferson City, MO 65102. To be considered, comments must be
received within thirty (30) days after publication of this notice in the
Missouri Register. No public hearing is scheduled.

Title 2—DEPARTMENT OF AGRICULTURE
Division 80—State Milk Board
Chapter 2—Grade A Pasteurized Milk Regulations

PROPOSED AMENDMENT

2 CSR 80-2.060 The Examination of Milk and Milk Products.
The board is amending the purpose section and section (6).

PURPOSE: This amendment changes the incorporated by reference
materials to the 2009 Grade A Pasteurized Milk Ordinance with
Administrative Procedures.

PURPOSE: This rule specifies sampling frequency and required
chemical and bacteriological tests to be conducted both on raw and
pasteurized Grade A dairy products. This rule corresponds with Part
I, Section 6 of the Grade A Pasteurized Milk Ordinance with
Administrative Procedures—[2005] 2009 Recommendations of the
United States Public Health Service/Food and Drug Administration
(PMO).

(6) Samples shall be analyzed at an official or appropriate officially
designated laboratory. All sampling procedures and required labora-
tory examinations shall be in substantial compliance with the current
edition of Standard Methods for the Examination of Dairy Products
of the American Public Health Association, and the current edition
of Official Methods of Analysis of the Association of Official
Analytical Chemists. These procedures, including the certification of
sample collectors and examinations shall be evaluated in accordance
with 2005 Evaluation of Milk Laboratories, Recommendations of the
U.S. Public Health Service/Food and Drug Administration.
Examinations and tests to detect adulterants, including pesticides,
shall be conducted as the regulatory agency requires. Assays of milk
and milk products to which vitamin(s) A, D, or both have been
added, shall be made at least annually in a laboratory acceptable to
the regulatory agency. The /2005] 2009 edition of the Grade A
Pasteurized Milk Ordinance with Administrative Procedures is here-
by incorporated by reference as published by the Department of
Health and Human Services, Public Health Service, Food and Drug
Administration, Milk Safety Branch (HFS-626), 5100 Paint Branch
Parkway, College Park, MD 20740-3835. This rule does not incor-
porate any subsequent amendments or additions to the Pasteurized
Milk Ordinance (PMO).

AUTHORITY: section 196.939, RSMo 2000. Original rule filed April
20, 1973, effective April 30, 1973. Rescinded and readopted: Filed
March 11, 1980, effective July 1, 1980. Amended: Filed Feb. 1,
1990, effective April 26, 1990. Amended: Filed Feb. 15, 2007, effec-
tive July 30, 2007. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Missouri State Milk Board, 1616 Missouri Bivd., PO Box 630,
Jefferson City, MO 65102. To be considered, comments must be
received within thirty (30) days after publication of this notice in the
Missouri Register. No public hearing is scheduled.

Title 2—DEPARTMENT OF AGRICULTURE
Division 80—State Milk Board
Chapter 2—Grade A Pasteurized Milk Regulations

PROPOSED AMENDMENT

2 CSR 80-2.070 Standards for Milk and Milk Products. The
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board is amending the purpose section and sections (1) and (2).

PURPOSE: This amendment changes the incorporated by reference
materials to the 2009 Grade A Pasteurized Milk Ordinance with
Administrative Procedures.

PURPOSE: This rule provides standards which Grade A raw or pas-
teurized milk or milk products must meet with regard to cooling tem-
peratures, bacterial limits, somatic cell counts, antibiotics, coliform
limits, phosphatase determinations, and sanitation requirements for
dairy farms, milk haulers, transfer stations, receiving stations, and
milk plants. This rule corresponds with Part II, Section 7 of the
Grade A Pasteurized Milk Ordinance with Administrative
Procedures—[2005] 2009 Recommendations of the United States
Public Health Service/Food and Drug Administration (PMO).

(1) All Grade A raw milk for pasteurization and all Grade A pas-
teurized milk and milk products shall be produced, processed, and
pasteurized to conform with the following chemical, bacteriological,
and temperature standards and the sanitation requirements of this
rule. The /2005] 2009 edition of the Grade A Pasteurized Milk
Ordinance with Administrative Procedures is hereby incorporated by
reference as published by the Department of Health and Human
Services, Public Health Service, Food and Drug Administration,
Milk Safety Branch (HFS-626), 5100 Paint Branch Parkway, College
Park, MD 20740-3835. This rule does not incorporate any subse-
quent amendments or additions to the Pasteurized Milk Ordinance
(PMO).

(2) No process or manipulation other than pasteurization, processing
methods integral to pasteurization, and appropriate refrigeration
shall be applied to milk and milk products for the purpose of remov-
ing or deactivating microorganisms. Provided that in the bulk ship-
ment of raw cream, skim milk, or lowfat milk, the heating of the raw
milk to temperatures no greater than one hundred twenty-five
degrees Fahrenheit (125 °F) (52 °C) for separation purposes is per-
mitted when the resulting bulk shipments of cream, skim milk, and
lowfat milk are labeled heat-treated.
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Grade A raw milk for pasteurization

Grade A pasteurized milk and
milk products

*Not applicable to cultured products.

Table 1—Chemical, Bacteriological, and Temperature Standards

Temperature

Bacterial limits

Antibiotics

Somatic cell count

Temperature

Bacterial limits*

Coliform

Phosphatase

Antibiotics

Cooled to 45 °F (7 °C) or less within two (2) hours
after milking, provided that the blend temperature
first and subsequent milkings does not exceed 50 °F
(10 °C).

Individual producer milk not to exceed 100,000 per
milliliter (ml) prior to commingling with other pro-
ducer milk.

Not to exceed 300,000 per ml as commingled milk
prior to pasteurization.

Tests and methodology as required by the /current]
2009 Grade A Pasteurized Milk Ordinance.

Commingled milk: Tests and methodology as
required by the /2005] 2009 Grade A Pasteurized
Milk Ordinance.

Individual producer milk: Not to exceed 750,000
per ml

Cooled to 45 °F (7 °C) or less and maintained
thereat.

20,000 per ml

Not to exceed 10 per ml: Provided that, in case of
bulk milk transport tank shipments, shall not exceed
100 per ml

Less than one (1) microgram per ml by the Schrarer
Rapid Method or Methods approved in the /2005]
2009 edition of the Pasteurized Milk Ordinance.

Test and methodology required by the [current] 2009
Grade A Pasteurized Milk Ordinance.



September 1, 2009
Vol. 34, No. 17

Missouri Register

Page 1793

AUTHORITY: section 196.939, RSMo 2000. Original rule filed April
20, 1973, effective April 30, 1973. Rescinded and readopted: Filed
March 11, 1980, effective July 1, 1980. Amended: Filed Feb. 1,
1990, effective April 26, 1990. Amended: Filed Feb. 15, 2007, effec-
tive July 30, 2007. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars (3500) in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Missouri State Milk Board, 1616 Missouri Blvd., PO Box 630,
Jefferson City, MO 65102. To be considered, comments must be
received within thirty (30) days after publication of this notice in the
Missouri Register. No public hearing is scheduled.

Title 2—DEPARTMENT OF AGRICULTURE
Division 80—State Milk Board
Chapter 2—Grade A Pasteurized Milk Regulations

PROPOSED AMENDMENT

2 CSR 80-2.080 Animal Health. The board is amending the pur-
pose section and section (3).

PURPOSE: This amendment changes the incorporated by reference
materials to the 2009 Grade A Pasteurized Milk Ordinance with
Administrative Procedures.

PURPOSE: This rule provides requirements regarding animal health
for Grade A dairy farms. This rule corresponds with Part 11, Section
8 of the Grade A Pasteurized Milk Ordinance with Administrative
Procedures—[2005] 2009 Recommendations of the United States
Public Health Service/Food and Drug Administration (PMO).

(3) For diseases other than brucellosis and tuberculosis, the regula-
tory agency shall require physical, chemical, or bacteriological tests
as it deems necessary. The diagnosis of other diseases in dairy cattle
shall be based upon the findings of a licensed veterinarian or a vet-
erinarian in the employ of an official agency. Any diseased animal
disclosed by these test(s) shall be disposed of as the regulatory
agency directs. The /2005] 2009 edition of the Grade A Pasteurized
Milk Ordinance with Administrative Procedures is hereby incorporat-
ed by reference as published by the Department of Health and
Human Services, Public Health Service, Food and Drug
Administration, Milk Safety Branch (HFS-626), 5100 Paint Branch
Parkway, College Park, MD 20740-3835. This rule does not incor-
porate any subsequent amendments or additions to the Pasteurized
Milk Ordinance (PMO).

AUTHORITY: section 196.939, RSMo 2000. Original rule filed April
20, 1973, effective April 30, 1973. Rescinded and readopted: Filed
March 11, 1980, effective July 1, 1980. Amended: Filed Feb. 1,
1990, effective April 26, 1990. Amended: Filed Feb. 15, 2007, effec-
tive July 30, 2007. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars (3500) in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Missouri State Milk Board, 1616 Missouri Blvd., PO Box 630,
Jefferson City, MO 65102. To be considered, comments must be
received within thirty (30) days after publication of this notice in the
Missouri Register. No public hearing is scheduled.

Title 2—DEPARTMENT OF AGRICULTURE
Division 80—State Milk Board
Chapter 2—Grade A Pasteurized Milk Regulations

PROPOSED AMENDMENT

2 CSR 80-2.091 Milk and Milk Products Which May Be Sold.
The board is amending the purpose section and section (1).

PURPOSE: This amendment changes the incorporated by reference
materials to the 2009 Grade A Pasteurized Milk Ordinance with
Administrative Procedures.

PURPOSE: This rule specifies milk and milk products which may be
sold. This rule corresponds with Part II, Section 9 of the Grade A
Pasteurized Milk Ordinance with Administrative Procedures—
[2005] 2009 Recommendations of the United States Public Health
Services/Food and Drug Administration (PMO).

(1) From and after the date on which this rule is adopted, except as
provided by law (section 196.935, RSMo), only Grade A pasteurized
milk and milk products shall be sold to the final consumer, or to
restaurants, soda fountains, grocery stores, or similar establishments.
Provided that in an emergency, the sale of pasteurized milk and milk
products which have not been graded or the grade of which is
unknown, may be authorized by the regulatory agency; in which
case, the milk and milk products shall be labeled ungraded. The
[2005] 2009 edition of the Grade A Pasteurized Milk Ordinance
with Administrative Procedures is hereby incorporated by reference
as published by the Department of Health and Human Services,
Public Health Service, Food and Drug Administration, Milk Safety
Branch (HFS-626), 5100 Paint Branch Parkway, College Park, MD
20740-3835. This rule does not incorporate any subsequent amend-
ments or additions to the Pasteurized Milk Ordinance (PMO).

AUTHORITY: section 196.939, RSMo 2000. Original rule filed
March 11, 1980, effective July 1, 1980. Amended: Filed Feb. 1,
1990, effective April 26, 1990. Amended: Filed Feb. 15, 2007, effec-
tive July 30, 2007. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Missouri State Milk Board, 1616 Missouri Blvd., PO Box 630,
Jefferson City, MO 65102. To be considered, comments must be
received within thirty (30) days after publication of this notice in the
Missouri Register. No public hearing is scheduled.

Title 2—DEPARTMENT OF AGRICULTURE
Division 80—State Milk Board
Chapter 2—Grade A Pasteurized Milk Regulations

PROPOSED AMENDMENT
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2 CSR 80-2.101 Transferring; Delivery Containers; Cooling. The
board is amending the purpose section and section (3).

PURPOSE: This amendment changes the incorporated by reference
materials to the 2009 Grade A Pasteurized Milk Ordinance with
Administrative Procedures.

PURPOSE: This rule provides standards relating to transferring;
delivery containers; and cooling of milk, milk products, or both. This
rule corresponds with Part II, Section 10 of the Grade A Pasteurized
Milk Ordinance with Administrative Procedures—[2005] 2009
Recommendations of the United States Public Health Service/Food
and Drug Administration (PMO).

(3) It shall be unlawful to sell or serve any pasteurized milk or milk
products which have not been maintained at the temperature set forth
in 2 CSR 80-2.070. If containers of pasteurized milk or milk prod-
ucts are stored in ice, the storage container shall be properly drained.
The /2005] 2009 edition of the Grade A Pasteurized Milk Ordinance
with Administrative Procedures is hereby incorporated by reference
as published by the Department of Health and Human Services,
Public Health Service, Food and Drug Administration, Milk Safety
Branch (HFS-626), 5100 Paint Branch Parkway, College Park, MD
20740-3835. This rule does not incorporate any subsequent amend-
ments or additions to the Pasteurized Milk Ordinance (PMO).

AUTHORITY: section 196.939, RSMo 2000. Original rule filed
March 11, 1980, effective July 1, 1980. Amended: Filed Feb. 1,
1990, effective April 26, 1990. Amended: Filed Feb. 15, 2007, effec-
tive July 30, 2007. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Missouri State Milk Board, 1616 Missouri Blvd., PO Box 630,
Jefferson City, MO 65102. To be considered, comments must be
received within thirty (30) days after publication of this notice in the
Missouri Register. No public hearing is scheduled.

Title 2—DEPARTMENT OF AGRICULTURE
Division 80—State Milk Board
Chapter 2—Grade A Pasteurized Milk Regulations

PROPOSED AMENDMENT

2 CSR 80-2.110 Milk and Milk Products from Points Beyond the
Limits of Routine Inspection. The board is amending the purpose
section and section (1).

PURPOSE: This amendment changes the incorporated by reference
materials to the 2009 Grade A Pasteurized Milk Ordinance with
Administrative Procedures.

PURPOSE: This rule provides for requirements for milk and milk
products from points beyond the limits of routine inspection. This rule
corresponds with Part II, Section 11 of the Grade A Pasteurized Milk
Ordinance with Administrative Procedures—[2005] 2009
Recommendations of the United States Public Health Service/Food
and Drug Administration (PMO).

(1) Milk and milk products from points beyond the limits of routine
inspection of the State Milk Board of Missouri or its jurisdiction may

be sold in Missouri or its jurisdiction provided they are produced,
pasteurized, or both, under rules which are substantially equivalent
to the Grade A Pasteurized Milk Ordinance with Administrative
Procedures—[2005] 2009 Recommendations of the U. S. Public
Health Service/Food and Drug Administration and have been award-
ed an acceptable milk sanitation compliance and enforcement rating
made by a state milk sanitation rating officer certified by the Food
and Drug Administration. The /2005] 2009 edition of the Grade A
Pasteurized Milk Ordinance with Administrative Procedures is here-
by incorporated by reference as published by the Department of
Health and Human Services, Public Health Service, Food and Drug
Administration, Milk Safety Branch (HFS-626), 5100 Paint Branch
Parkway, College Park, MD 20740-3835. This rule does not incor-
porate any subsequent amendments or additions to the Pasteurized
Milk Ordinance (PMO).

AUTHORITY: section 196.939, RSMo 2000. Original rule filed April
20, 1973, effective April 30, 1973. Rescinded and readopted: Filed
March 11, 1980, effective July 1, 1980. Amended: Filed Feb. 1,
1990, effective April 26, 1990. Amended: Filed Feb. 15, 2007, effec-
tive July 30, 2007. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Missouri State Milk Board, 1616 Missouri Blvd., PO Box 630,
Jefferson City, MO 65102. To be considered, comments must be
received within thirty (30) days after publication of this notice in the
Missouri Register. No public hearing is scheduled.

Title 2—DEPARTMENT OF AGRICULTURE
Division 80—State Milk Board
Chapter 2—Grade A Pasteurized Milk Regulations

PROPOSED AMENDMENT

2 CSR 80-2.121 Future Dairy Farms and Milk Plants. The board
is amending the purpose section and section (1).

PURPOSE: This amendment changes the incorporated by reference
materials to the 2009 Grade A Pasteurized Milk Ordinance with
Administrative Procedures.

PURPOSE: This rule provides requirements for construction or
reconstruction of future dairy farms and milk plants. This rule cor-
responds with Part II, Section 12 of the Grade A Pasteurized Milk
Ordinance with Administrative Procedures—[2005] 2009
Recommendations of the United States Public Health Service/Food
and Drug Administration (PMO).

(1) Properly prepared plans shall be submitted to the regulatory
agency for written approval before work is begun on all milkhouses,
milking barns, stables and parlors, transfer stations, receiving sta-
tions, and milk plants regulated under these rules which are con-
structed, reconstructed, or extensively altered after July 1, 1980.
The /2005] 2009 edition of the Grade A Pasteurized Milk Ordinance
with Administrative Procedures is hereby incorporated by reference
as published by the Department of Health and Human Services,
Public Health Service, Food and Drug Administration, Milk Safety
Branch (HFS-626), 5100 Paint Branch Parkway, College Park, MD
20740-3835. This rule does not incorporate any subsequent amend-
ments or additions to the Pasteurized Milk Ordinance (PMO).
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AUTHORITY: section 196.939, RSMo 2000. Original rule filed
March 11, 1980, effective July 1, 1980. Amended: Filed Feb. 1,
1990, effective April 26, 1990. Amended: Filed Feb. 15, 2007, effec-
tive July 30, 2007. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private
entities more than five hundred dollars ($500) in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Missouri State Milk Board, 1616 Missouri Blvd., PO Box 630,
Jefferson City, MO 65102. To be considered, comments must be
received within thirty (30) days after publication of this notice in the
Missouri Register. No public hearing is scheduled.

Title 2—DEPARTMENT OF AGRICULTURE
Division 80—State Milk Board
Chapter 2—Grade A Pasteurized Milk Regulations

PROPOSED AMENDMENT

2 CSR 80-2.130 Personnel Health. The board is amending the pur-
pose section and section (1).

PURPOSE: This amendment changes the incorporated by reference
materials to the 2009 Grade A Pasteurized Milk Ordinance with
Administrative Procedures.

PURPOSE: This rule establishes requirements relating to personnel
health. This rule corresponds with Part II, Section 13 of the Grade
A Pasteurized Milk Ordinance with Administrative Procedures—
[2005] 2009 Recommendations of the United States Public Health
Service/Food and Drug Administration (PMO).

(1) No person affected with any disease in a communicable form, or
while a carrier of that disease, shall work at any dairy farm or milk
plant in any capacity which brings him/her into contact with the pro-
duction, handling, storage, or transportation of milk, milk products,
containers, equipment, and utensils; and no dairy farm or milk plant
operator shall employ in any capacity any person or any person sus-
pected of having any disease in a communicable form or of being a
carrier of disease. Any producer or distributor of milk or milk prod-
ucts, upon whose dairy farm or in whose milk plant any communi-
cable disease occurs, or who suspects that any employee has con-
tracted any disease in a communicable form, or has become a carri-
er of the disease, shall notify the regulatory agency immediately.
The /2005] 2009 edition of the Grade A Pasteurized Milk Ordinance
with Administrative Procedures is hereby incorporated by reference
as published by the Department of Health and Human Services,
Public Health Service, Food and Drug Administration, Milk Safety
Branch (HFS-626), 5100 Paint Branch Parkway, College Park, MD
20740-3835. This rule does not incorporate any subsequent amend-
ments or additions to the Pasteurized Milk Ordinance (PMO).

AUTHORITY: section 196.939, RSMo 2000. Original rule filed April
20, 1973, effective April 30, 1973. Rescinded and readopted: Filed
March 11, 1980, effective July 1, 1980. Amended: Filed Feb. 1,
1990, effective April 26, 1990. Amended: Filed Feb. 15, 2007, effec-
tive July 30, 2007. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Missouri State Milk Board, 1616 Missouri Blvd., PO Box 630,
Jefferson City, MO 65102. To be considered, comments must be
received within thirty (30) days after publication of this notice in the
Missouri Register. No public hearing is scheduled.

Title 2—DEPARTMENT OF AGRICULTURE
Division 80—State Milk Board
Chapter 2—Grade A Pasteurized Milk Regulations

PROPOSED AMENDMENT

2 CSR 80-2.141 Procedure When Infection is Suspected. The
board is amending the purpose section and section (1).

PURPOSE: This amendment changes the incorporated by reference
materials to the 2009 Grade A Pasteurized Milk Ordinance with
Administrative Procedures.

PURPOSE: This rule provides the procedure to follow when infection
is suspected. This rule corresponds with Part II, Section 14 of the
Grade A Pasteurized Milk Ordinance with Administrative
Procedures—[2005] 2009 Recommendations of the United States
Public Health Service/Food and Drug Administration (PMO).

(1) When reasonable cause exists to suspect the possibility of trans-
mission of infection from any person concerned with the handling of
milk, milk products, or both, the regulatory agency is authorized to
require any of the following measures:

(C) Adequate medical and bacteriological examination of the per-
son, his/her associates, and of his/her and their body discharges. The
[2005] 2009 edition of the Grade A Pasteurized Milk Ordinance
with Administrative Procedures is hereby incorporated by reference
as published by the Department of Health and Human Services,
Public Health Service, Food and Drug Administration, Milk Safety
Branch (HFS-626), 5100 Paint Branch Parkway, College Park, MD
20740-3835. This rule does not incorporate any subsequent amend-
ments or additions to the Pasteurized Milk Ordinance (PMO).

AUTHORITY: section 196.939, RSMo 2000. Original rule filed
March 11, 1980, effective July 1, 1980. Amended: Filed Feb. 1,
1990, effective April 26, 1990. Amended: Filed Feb. 15, 2007, effec-
tive July 30, 2007. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Missouri State Milk Board, 1616 Missouri Blvd., PO Box 630,
Jefferson City, MO 65102. To be considered, comments must be
received within thirty (30) days after publication of this notice in the
Missouri Register. No public hearing is scheduled.

Title 2—DEPARTMENT OF AGRICULTURE
Division 80—State Milk Board
Chapter 2—Grade A Pasteurized Milk Regulations

PROPOSED AMENDMENT
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2 CSR 80-2.151 Enforcement. The board is amending the purpose
section and section (1).

PURPOSE: This amendment changes the incorporated by reference
materials to the 2009 Grade A Pasteurized Milk Ordinance with
Administrative Procedures.

PURPOSE: This rule provides for regulatory enforcement methods.
This rule corresponds with Part II, Section 15 of the Grade A
Pasteurized Milk Ordinance with Administrative Procedures—
[2005] 2009 Recommendations of the United States Public Health
Service/Food and Drug Administration (PMO).

(1) These rules shall be enforced by the regulatory agency in accor-
dance with the Grade A Pasteurized Milk Ordinance with
Administrative Procedures—Recommendations of the United States
Public Health Service/Food and Drug Administration, a copy of
which shall be on file at the State Milk Board office. Where the
mandatory compliance with provisions of the appendices is specified,
provisions shall be deemed a requirement of these rules. The /2005]
2009 edition of the Grade A Pasteurized Milk Ordinance with
Administrative Procedures is hereby incorporated by reference as
published by the Department of Health and Human Services, Public
Health Service, Food and Drug Administration, Milk Safety Branch
(HFS-626), 5100 Paint Branch Parkway, College Park, MD 20740-
3835. This rule does not incorporate any subsequent amendments or
additions to the Pasteurized Milk Ordinance (PMO).

AUTHORITY: section 196.939, RSMo 2000. Original rule filed
March 11, 1980, effective July 1, 1980. Amended: Filed Feb. 1,
1990, effective April 26, 1990. Amended: Filed Feb. 15, 2007, effec-
tive July 30, 2007. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars (3500) in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Missouri State Milk Board, 1616 Missouri Blvd., PO Box 630,
Jefferson City, MO 65102. To be considered, comments must be
received within thirty (30) days after publication of this notice in the
Missouri Register. No public hearing is scheduled.

Title 2—DEPARTMENT OF AGRICULTURE
Division 80—State Milk Board
Chapter 2—Grade A Pasteurized Milk Regulations

PROPOSED AMENDMENT

2 CSR 80-2.161 Penalty. The board is amending the purpose sec-
tion and section (1).

PURPOSE: This amendment changes the incorporated by reference
materials to the 2009 Grade A Pasteurized Milk Ordinance with
Administrative Procedures.

PURPOSE: This rule provides for the penalty for violation of any of
the provisions of these rules. This rule corresponds with Part 11,
Section 16 of the Grade A Pasteurized Milk Ordinance with
Administrative Procedures—[2005] 2009 Recommendations of the
United States Public Health Service/Food and Drug Administration
(PMO).

(1) Any person(s) who shall violate any of the provisions of these

rules shall be guilty of a misdemeanor and, upon conviction, shall be
punished by a fine of not more than that established by the statutes
of Missouri, or the person(s) may be enjoined from continuing the
violations, or both. Each day upon which the violations occur shall
constitute a separate violation. The /2005] 2009 edition of the
Grade A Pasteurized Milk Ordinance with Administrative Procedures
is hereby incorporated by reference as published by the Department
of Health and Human Services, Public Health Service, Food and
Drug Administration, Milk Safety Branch (HFS-626), 5100 Paint
Branch Parkway, College Park, MD 20740-3835. This rule does not
incorporate any subsequent amendments or additions to the
Pasteurized Milk Ordinance (PMO).

AUTHORITY: section 196.939, RSMo 2000. Original rule filed
March 11, 1980, effective July 1, 1980. Amended: Filed Feb. 1,
1990, effective April 26, 1990. Amended: Filed Feb. 15, 2007, effec-
tive July 30, 2007. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Missouri State Milk Board, 1616 Missouri Bivd., PO Box 630,
Jefferson City, MO 65102. To be considered, comments must be
received within thirty (30) days after publication of this notice in the
Missouri Register. No public hearing is scheduled.

Title 2—DEPARTMENT OF AGRICULTURE
Division 80—State Milk Board
Chapter 2—Grade A Pasteurized Milk Regulations

PROPOSED AMENDMENT

2 CSR 80-2.170 Separability Clause. The board is amending the
purpose section and section (1).

PURPOSE: This amendment changes the incorporated by reference
materials to the 2009 Grade A Pasteurized Milk Ordinance with
Administrative Procedures.

PURPOSE: This rule provides a separability clause. This rule corre-
sponds with Part II, Section 17 of the Grade A Pasteurized Milk
Ordinance with Administrative Procedures—[2005] 2009
Recommendations of the United States Public Health Service/Food
and Drug Administration (PMO).

(1) Should any section, paragraph, sentence, clause, or phrase of
these rules be declared unconstitutional or invalid for any reason, the
remainder of these rules shall not be affected. The /20057 2009 edi-
tion of the Grade A Pasteurized Milk Ordinance with Administrative
Procedures is hereby incorporated by reference as published by the
Department of Health and Human Services, Public Health Service,
Food and Drug Administration, Milk Safety Branch (HFS-626),
5100 Paint Branch Parkway, College Park, MD 20740-3835. This
rule does not incorporate any subsequent amendments or additions to
the Pasteurized Milk Ordinance (PMO).

AUTHORITY: section 196.939, RSMo 2000. Original rule filed
March 11, 1980, effective July 1, 1980. Amended: Filed Feb. 1,
1990, effective April 26, 1990. Amended: Filed Feb. 15, 2007, effec-
tive July 30, 2007. Amended: Filed Aug. 3, 2009.



September 1, 2009
Vol. 34, No. 17

Missouri Register

Page 1797

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($3500) in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Missouri State Milk Board, 1616 Missouri Blvd., PO Box 630,
Jefferson City, MO 65102. To be considered, comments must be
received within thirty (30) days after publication of this notice in the
Missouri Register. No public hearing is scheduled.

Title 11—DEPARTMENT OF PUBLIC SAFETY
Division 45—Missouri Gaming Commission
Chapter 4—Licenses

PROPOSED AMENDMENT

11 CSR 45-4.020 Licenses, Restrictions on Licenses, Licensing
Authority of the Executive Director and Other Definitions. The
commission is amending subsections (7)(B) and (C) and adding sub-
section (7)(D).

PURPOSE: This amendment clarifies the entities required to possess
a supplier’s license.

(7) Supplier license is a license issued to a person or entity that—

(B) Provides gaming equipment maintenance or repair; /or/

(C) Provides testing services on gaming related equipment, com-
ponents, peripherals, systems, or other items directed by the com-
mission to a Class A or Class B licensee or the commission/./; or

(D) Provides junket services, as defined in this chapter, to
Class A or Class B licensees.

AUTHORITY: sections 313.004 and 313.807, RSMo 2000. Emergency
rule filed Sept. 1, 1993, effective Sept. 20, 1993, expired Jan. 17,
1994. Emergency rule filed Jan. 5, 1994, effective Jan. 18, 1994,
expired Jan. 30, 1994. Original rule filed Sept. 1, 1993, effective
Jan. 31, 1994. For intervening history, please consult the Code of
State Regulations. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($3500) in the aggregate.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: Anyone may file a statement in support of or in opposition
to this proposed amendment with the Missouri Gaming Commission,
PO Box 1847, Jefferson City, MO 65102. To be considered, com-
ments must be received within thirty (30) days after publication of
this notice in the Missouri Register. A public hearing is scheduled
for October 22, 2009, at 10:00 a.m., in the Missouri Gaming
Commission’s Hearing Room, 3417 Knipp Drive, Jefferson City,
Missouri.

Title 11—DEPARTMENT OF PUBLIC SAFETY
Division 45—Missouri Gaming Commission
Chapter 4—Licenses

PROPOSED AMENDMENT

11 CSR 45-4.190 License Renewal. The commission is amending
section (2).

PURPOSE: This amendment removes the mandate to conduct a com-
plete reinvestigation of Class A, Class B, supplier, and key licensees
each sixth year from the original license.

(2) [Each sixth year from the original license a comprehen-
sive investigation for the period since the last comprehen-
sive investigation shall be conducted on the Class A, Class
B, supplier and key licensees in the same manner as the ini-
tial investigation.] Class A, Class B, supplier, and affiliate sup-
plier licensees and the key person, key person business entity, and
occupational licensees thereof shall have a continuing obligation
to demonstrate suitability to hold a license. The commission may
reopen the investigation of a licensee at any time. The licensee
shall be assessed fees, if any, to cover the additional costs of the
investigation.

AUTHORITY: section[s] 313.004, RSMo 2000 and sections
313.800-313.850, RSMo 2000 and Supp. [2007] 2008. Emergency
rule filed Sept. 1, 1993, effective Sept. 20, 1993, expired Jan. 17,
1994. Emergency rule filed Jan. 5, 1994, effective Jan. 18, 1994,
expired Jan. 30, 1994. Original rule filed Sept. 1, 1993, effective
Jan. 31, 1994. For intervening history, please consult the Code of
State Regulations. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: Anyone may file a statement in support of or in opposition
to this proposed amendment with the Missouri Gaming Commission,
PO Box 1847, Jefferson City, MO 65102. To be considered, com-
ments must be received within thirty (30) days after publication of
this notice in the Missouri Register. A public hearing is scheduled
for October 22, 2009, at 10:00 a.m., in the Missouri Gaming
Commission’s Hearing Room, 3417 Knipp Drive, Jefferson City,
Missouri.

Title 11—DEPARTMENT OF PUBLIC SAFETY
Division 45—Missouri Gaming Commission
Chapter 4—Licenses

PROPOSED AMENDMENT

11 CSR 45-4.200 Supplier’s License. The commission is amending
section (1).

PURPOSE: This amendment clarifies the entities required to possess
a supplier’s license.

(1) A supplier’s license is required of persons who or entities which
manufacture, sell, or lease gaming equipment, gaming supplies, or
both; or provide gaming equipment maintenance or repair; or provide
testing services on gaming related equipment, components, peripher-
als, systems/,/; or provide services on the gaming floor that relate to
gaming equipment of a Class A or Class B licensee, or other items
directed by the commission; or provide junket services, as defined
in this chapter, to Class A or Class B licensees; unless exempted by
the executive director. Additionally the executive director may waive
or modify licensing fees and requirements. Such waiver, modifica-
tion, or exemption shall not be applicable for testing laboratories.
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AUTHORITY: section/s] 313.004, RSMo 2000 and sections 313.805
and 313.810, RSMo Supp. [2007] 2008. Emergency rule filed Sept.
1, 1993, effective Sept. 20, 1993, expired Jan. 17, 1994. Emergency
rule filed Jan. 5, 1994, effective Jan. 18, 1994, expired Jan. 30,
1994. Original rule filed Sept. 1, 1993, effective Jan. 31, 1994. For
intervening history, please consult the Code of State Regulations.
Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars ($500) in the aggregate.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: Anyone may file a statement in support of or in opposition
to this proposed amendment with the Missouri Gaming Commission,
PO Box 1847, Jefferson City, MO 65102. To be considered, com-
ments must be received within thirty (30) days after publication of
this notice in the Missouri Register. A public hearing is scheduled
for October 22, 2009, at 10:00 a.m., in the Missouri Gaming
Commission’s Hearing Room, 3417 Knipp Drive, Jefferson City,
Missouri.

Title 11—DEPARTMENT OF PUBLIC SAFETY
Division 45—Missouri Gaming Commission
Chapter 4—Licenses

PROPOSED RULE

11 CSR 45-4.500 Junket, Junket Enterprises, Junket Represen-
tatives—Definitions

PURPOSE: This rule establishes terms and definitions applicable to
Jjunkets.

(1) The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates oth-
erwise.

(A) “Agent” means any person, including a junket representative,
junket enterprise, or employee of a Class A or Class B licensee act-
ing as a junket representative, acting directly or indirectly on behalf
of a Class A or Class B licensee or its affiliate.

(B) “Applicable laws” means all those applicable existing and
future statutes, laws, rules, regulations, orders, permits, codes,
authorizations, building regulations, zoning laws, ordinances, and all
other requirements of any governmental authority.

(C) “Business day” means Monday through Friday, excluding fed-
eral and state holidays.

(D) “Compensation” means any form of remuneration whatsoev-
er, including, but not limited to, the payment of cash, the forgiveness
or forbearance of a debt, or the direct or indirect provision of a prod-
uct, service, or item without charge or for less than full value.

(E) “Complimentary” means a service, item, or accommodation
provided to a person at no cost, or at a reduced price not generally
available to the public under similar circumstances; provided, how-
ever, that the term shall include any service, item, or accommoda-
tion provided to a person at a reduced price due to the anticipated or
actual gambling activities of that person.

(F) “Governmental authority” means any federal, state, county,
and/or municipal government or quasi-governmental entity or
agency, whether now in existence or enacted hereafter, which main-
tains jurisdiction over the subject matter of any agreement executed
by and between a Class A or Class B licensee and a junket enterprise
or junket representative or the parties thereto.

(G) “Junket” means an arrangement the purpose of which is to

induce any person, selected or approved for participation therein on
the basis of the person’s ability to satisfy a financial qualification
obligation related to the person’s ability or willingness to gamble or
on any other basis related to the person’s propensity to gamble to
come to a Class B licensee’s premises for the purpose of gambling
and pursuant to which, and as consideration for which, any or all of
the cost of transportation, food, lodging, and entertainment for said
person is directly or indirectly paid by a licensee or employee or
agent thereof.

(H) “Junket enterprise” means any person or entity, other than the
holder of a Class A or Class B license, who employs or otherwise
engages the services of a junket representative in connection with a
junket to a Class B licensee’s premises.

(I) “Junket representative” means any person who negotiates the
terms of, engages in the referral, procurement, or selection of per-
sons who may participate in a junket to a Class B licensee’s premis-
es. A Class B licensee’s employee who holds a commission-issued
occupational license and who performs the functions of a junket rep-
resentative for the Class A licensee by whom employed is not
deemed a junket representative.

AUTHORITY: sections 313.004 and 313.807, RSMo 2000 and section
313.805, RSMo Supp. 2008. Original rule filed Aug. 3, 2009.

PUBLIC COST: This proposed rule will not cost state agencies or
political subdivisions more than five hundred dollars ($500) in the
aggregate.

PRIVATE COST: This proposed rule will not cost private entities
more than five hundred dollars ($500) in the aggregate.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: Anyone may file a statement in support of or in opposition
to this proposed rule with the Missouri Gaming Commission, PO Box
1847, Jefferson City, MO 65102. To be considered, comments must
be received within thirty (30) days after publication of this notice in
the Missouri Register. A public hearing is scheduled for October 22,
2009, at 10:00 a.m., in the Missouri Gaming Commission’s Hearing
Room, 3417 Knipp Drive, Jefferson City, Missouri.

Title 11—DEPARTMENT OF PUBLIC SAFETY
Division 45—Missouri Gaming Commission
Chapter 4—Licenses

PROPOSED RULE

11 CSR 45-4.510 Junket Enterprise; Junket Representative—
Licensing Requirements

PURPOSE: This rule establishes general requirements applicable to
junket enterprises.

(1) A junket enterprise shall have applied for and been granted a
commission-issued supplier’s license prior to a Class B licensee per-
mitting a junket involving that junket enterprise to arrive at its
licensed premises. A junket enterprise shall be considered
“involved” in a junket to a Class B licensee’s premises if it receives
any compensation whatsoever from any person as a result of the con-
duct of the junket. A Class B licensee may not engage the services
of any junket enterprise which is not the holder of a commission-
issued supplier’s license.

(2) A junket enterprise supplier licensee shall not employ or other-
wise engage the services of a junket representative unless said repre-
sentative holds a commission-issued occupational license.
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(3) A person may not act as a junket representative in connection
with a junket to a Class B licensee unless the person holds a com-
mission-issued occupational license and is employed by a junket
enterprise that is the holder of a commission-issued supplier’s
license.

(4) Junket enterprise employees and junket representatives required
to hold commission-issued key person or occupational licenses shall,
at all times when on the premises of a Class B licensee performing
the duties and functions for which licensed, display in a clearly vis-
ible manner, a valid, commission-issued occupational license badge.

(5) Junket enterprises, their employees, and junket representatives
required to hold a commission-issued supplier’s, key person, or
occupational license shall comply with all requirements of section
313.800, et seq. RSMo, as amended from time-to-time, and 11 CSR
45-1, et seq., as amended from time-to-time, hereinafter known as
the Riverboat Gaming Act, unless the context of such clearly indi-
cates otherwise.

AUTHORITY: sections 313.004 and 313.807, RSMo 2000 and section
313.805, RSMo Supp. 2008. Original rule filed Aug. 3, 2009.

PUBLIC COST: This proposed rule will not cost state agencies or
political subdivisions more than five hundred dollars (3500) in the
aggregate.

PRIVATE COST: This proposed rule will cost: each junket enterprise
supplier fifteen thousand dollars ($15,000) for the first year and five
thousand dollars ($5,000) for each year thereafter; key persons
eleven hundred dollars ($1,100) for the first year and one hundred
dollars ($100) for each year thereafter; junket enterprise employees
one hundred twenty-five dollars ($125) for the first year and fifty dol-
lars (350) for each year thereafter. The costs of the background
investigation will range from ten thousand dollars to fifty thousand
dollars ($10,000 to $50,000).

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: Anyone may file a statement in support of or in opposition
to this proposed rule with the Missouri Gaming Commission, PO Box
1847, Jefferson City, MO 65102. To be considered, comments must
be received within thirty (30) days after publication of this notice in
the Missouri Register. A public hearing is scheduled for October 22,
2009, at 10:00 a.m., in the Missouri Gaming Commission’s Hearing
Room, 3417 Knipp Drive, Jefferson City, Missouri.
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FISCAL NOTE
PRIVATE COST

L Department Title: 11 — Department of Public Safety
Division Title: 45 — Missouri Gaming Commission
Chapter Title: 4 — Licenses

Rule Number and | 11 CSR 45-4.510 Junket Enterprise; Junket Representative—
Title: Licensing Requirements
Type of Proposed Rule
Rulemaking:

IL SUMMARY OF FISCAL IMPACT

Estimate of the number of entities
by class which would likely be

Classification by types of the
business entities which would

Estimated cost of compliance with the rle by the
affected entities:

affected by the adoption of the rule: | likely be affected:
Each Supplier Junket Enterprise $15,000 initial fees*
Supplier $5,000 annual renewal fee
Each Key Person Key Person $1,100 initial fees*
$100 annual renewal fee
Each Representative Junket Representative | $125 initial fees

$50 annual license renewal fee

* Those applying for a license will be assessed fees for the background investigation as
required by section 313.810.4, RSMo. An Actual Cost of the Suitability Investigation will
range from $10,000 to $50,000 per applicant to cover the actual costs incurred. Key Persons
investigated as part of the Junket Enterprise Supplier’s license investigation typically have no
additional investigation costs.

III. WORKSHEET

Junket Enterprise Supplier—

Application fee + license fee = Total first year cost

$10,000 + $5,000 = $15,000
Renewal fee $5,000 annually

Key Person—

Application fee + license fee = Total first year cost
$1,000 + $100 = $1,100

Renewal fee $100 annually

Junket Representative—

Application fee + license fee = Total first year cost

$75+3$50=8125

Renewal fee $50 annually

IV. ASSUMPTIONS

It is unknown how many applicants will apply.
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Title 11—DEPARTMENT OF PUBLIC SAFETY
Division 45—Missouri Gaming Commission
Chapter 4—Licenses

PROPOSED RULE
11 CSR 45-4.520 Junket Arrangements—Patron Selection

PURPOSE: This rule establishes general requirements relating to
patron selection by junket enterprises.

(1) A person may be selected or approved to participate as a junket
patron on the basis of one (1) or more of the following:

(A) The ability to satisfy a financial qualification obligation relat-
ed to the person’s ability or willingness to gamble, which shall be
deemed to occur whenever a person, as an element of the arrange-
ment, is required to perform one (1) or more of the following:

1. Establish a customer deposit with a Class B licensee;

2. Demonstrate to a Class B licensee the availability of a spec-
ified amount of cash or cash equivalent;

3. Gamble to a predetermined level at the Class B licensee’s
facility; or

4. Comply with any similar obligation; and/or

(B) The propensity to gamble, which shall be deemed to occur
whenever a person has been selected or approved on the basis of one
(1) or more of the following:

1. The previous satisfaction of a financial obligation in accor-
dance with the provisions of subsection (1)(A) of this rule;
2. An evaluation that the person has a tendency to participate in
gambling activities as the result of—
A. An inquiry concerning the person’s tendency to gamble;
or
B. Use of other means of determining that the person has a
tendency to participate in gambling activities.

(2) A rebuttable presumption that a person has been selected or
approved for participation in an arrangement on a basis related to the
person’s propensity to gamble shall be created whenever the person
is provided, as part of the arrangement, with one (1) or more of the
following:

(A) Complimentary accommodations; or

(B) Complimentary food, entertainment, or transportation which
has a value of two hundred dollars ($200) or more.

AUTHORITY: sections 313.004 and 313.807, RSMo 2000 and section
313.805, RSMo Supp. 2008. Original rule filed Aug. 3, 2009.

PUBLIC COST: This proposed rule will not cost state agencies or
political subdivisions more than five hundred dollars ($500) in the
aggregate.

PRIVATE COST: This proposed rule will not cost private entities
more than five hundred dollars ($500) in the aggregate.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: Anyone may file a statement in support of or in opposition
to this proposed rule with the Missouri Gaming Commission, PO Box
1847, Jefferson City, MO 65102. To be considered, comments must
be received within thirty (30) days after publication of this notice in
the Missouri Register. A public hearing is scheduled for October 22,
2009, at 10:00 a.m., in the Missouri Gaming Commission’s Hearing
Room, 3417 Knipp Drive, Jefferson City, Missouri.

Title 11—DEPARTMENT OF PUBLIC SAFETY
Division 45—Missouri Gaming Commission
Chapter 4—Licenses

PROPOSED RULE

11 CSR 45-4.530 Junket Enterprise; Junket Representative;
Agents; Employees—Policies and Prohibited Activities

PURPOSE: This rule establishes prohibited activities applicable to
junket enterprises, junket representatives, and the agents and
employees thereof.

(1) A junket enterprise, junket representative, or agent or employee
thereof shall not—

(A) Be compensated based upon the actual gaming activity (casi-
no win) of a patron;

(B) Engage in collection efforts;

(C) Solicit, receive, or accept any fee, service charge, or gratuity
from a patron for the privilege of participating in a junket or for the
performance of the functions for which licensed;

(D) Pay for services, including transportation or other items of
value, provided to or for the benefit of any patron participating in a
junket, unless otherwise disclosed to and approved in writing by the
commission;

(E) Extend credit to or grant credit on behalf of a Class A or Class
B licensee to a patron participating in a junket;

(F) Accept an advance of money or a loan from any patron partic-
ipating in a junket;

(G) Conduct themselves in a manner that compromises the integri-
ty of gaming in Missouri, tarnishes the image and reputation of the
state of Missouri, or reflects poorly on the Missouri Gaming
Commission or any licensee thereof;

(H) Conduct advertising and public relations activities in a man-
ner other than with decency, dignity, good taste, and honest and fair
representation;

(I) Cater to, assist, employ, or associate with, either socially or in
business affairs, persons of notorious or unsavory reputation or who
have felony police records or the employing either directly through a
contract or other means, of any firm or individual in any capacity
where the repute of the state of Missouri or the gaming industry is
liable to be damaged because of the unsuitability of the firm or indi-
vidual; or

(J) Play or be permitted to play any gambling game in the estab-
lishment where the junket enterprise, junket representative, agent or
employee thereof is engaged in a junket arrangement.

(2) A junket representative may not be employed by more than one
(1) junket enterprise at a time. For the purposes of this chapter, to
qualify as an employee of a junket enterprise, a junket representative
shall—

(A) Receive all compensation for services as a junket representa-
tive within this state through the payroll account of the junket enter-
prise; and

(B) Exhibit other appropriate indicia of genuine employment,
including federal and state tax withholdings.

AUTHORITY: sections 313.004 and 313.807, RSMo 2000 and section
313.805, RSMo Supp. 2008. Original rule filed Aug. 3, 2009.

PUBLIC COST: This proposed rule will not cost state agencies or
political subdivisions more than five hundred dollars ($500) in the
aggregate.

PRIVATE COST: This proposed rule will not cost private entities
more than five hundred dollars ($500) in the aggregate.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: Anyone may file a statement in support of or in opposition
to this proposed rule with the Missouri Gaming Commission, PO Box
1847, Jefferson City, MO 65102. To be considered, comments must
be received within thirty (30) days after publication of this notice in
the Missouri Register. A public hearing is scheduled for October 22,



Page 1802

Proposed Rules

September 1, 2009
Vol. 34, No. 17

2009, at 10:00 a.m., in the Missouri Gaming Commission’s Hearing
Room, 3417 Knipp Drive, Jefferson City, Missouri.

Title 11—DEPARTMENT OF PUBLIC SAFETY
Division 45—Missouri Gaming Commission
Chapter 4—Licenses

PROPOSED RULE
11 CSR 45-4.540 Junket—Agreements, Schedules, and Reports

PURPOSE: This rule establishes requirements for junket agreements,
schedules, and reports to be filed and maintained by Class B
licensees.

(1) Junket Agreements.

(A) Every agreement entered into by and between a Class A or
Class B licensee and a junket enterprise or junket representative for
junket services shall be in writing, a signed and executed copy of
which shall be filed with the commission prior to any junket being
scheduled to arrive at a Class B licensee’s premises.

(B) Every agreement shall include the following conditions:

1. If, at any time, either prior to or subsequent to the initiation
of the agreement, the commission disapproves the terms and condi-
tions of the agreement, denies the license application of the junket
enterprise or junket representative for any applicable license, or oth-
erwise determines the junket enterprise or junket representative to be
unsuitable for any reason, the agreement shall be deemed terminated
as of the date of such disapproval, denial, or determination as though
such date were the date originally fixed for termination of the agree-
ment;

2. The junket enterprise or junket representative shall at all
times maintain in good standing and effect all necessary and proper
business licenses and other licenses and permits relating to its busi-
ness operations; and

3. Junket enterprise or junket representative represents and war-
rants that its services will comply with all applicable laws.

(2) Junket schedules shall be—

(A) Prepared by a Class B licensee for each junket that is arranged
through a junket enterprise or its junket representative;

(B) Filed with the commission by a Class B licensee by the fif-
teenth day of the month preceding the month in which the junket is
scheduled to arrive at the Class B licensee’s premises. If a junket is
arranged after the fifteenth day of the month preceding the arrival of
the junket, an amended schedule shall be filed by the Class B
licensee by the close of the next business day after the junket is so
arranged;

(C) Certified by an employee of the Class B licensee and shall
include the following:

1. The origin of the junket;

2. The number of participants in the junket;

3. The arrival time and date of the junket;

4. The departure time and date of the junket; and

5. The name and license number of all junket representatives
and the name and license number of all junket enterprises involved
in the junket; and

(D) Changes in the information which occur after the filing of a
junket schedule or amended junket schedule shall be reported in
writing to the commission by the Class B licensee by the close of the
next business day. These changes, plus any other material change in
the information provided in a junket schedule, shall also be noted on
the arrival report maintained pursuant to this chapter.

(3) Arrival reports shall—

(A) Be prepared by a Class B licensee for each junket arranged
through a junket enterprise or its junket representative with whom
the Class B licensee conducts business;

(B) Include a junket manifest listing the names and addresses of
the junket participants;

(C) Include information required under “Junket Schedules” that
has not been previously provided to the commission in a junket
schedule pertaining to a particular junket, or an amendment thereto;

(D) Be certified by an employee of the Class B licensee; and

(E) Maintained on the premises of the Class B licensee and made
immediately available to the commission upon request.

(4) Junket final reports shall—

(A) Be prepared by a Class B licensee for each junket engaged in
or on its premises for which the Class B licensee was required to pre-
pare either a junket schedule or junket arrival report;

(B) Be prepared within seven (7) days of the completion of the jun-
ket, maintained on the premises of the Class B licensee, and made
immediately available to the commission upon request; and

(C) Include the actual amount of complimentary services, accom-
modations, and items provided to each junket participant.

AUTHORITY: sections 313.004 and 313.807, RSMo 2000 and section
313.805, RSMo Supp. 2008. Original rule filed Aug. 3, 2009.

PUBLIC COST: This proposed rule will not cost state agencies or
political subdivisions more than five hundred dollars ($500) in the
aggregate.

PRIVATE COST: This proposed rule will not cost private entities
more than five hundred dollars ($500) in the aggregate.

NOTICE OF PUBLIC HEARING AND NOTICE TO SUBMIT COM-
MENTS: Anyone may file a statement in support of or in opposition
to this proposed rule with the Missouri Gaming Commission, PO Box
1847, Jefferson City, MO 65102. To be considered, comments must
be received within thirty (30) days after publication of this notice in
the Missouri Register. A public hearing is scheduled for October 22,
2009, at 10:00 a.m., in the Missouri Gaming Commission’s Hearing
Room, 3417 Knipp Drive, Jefferson City, Missouri.

Title 13— DEPARTMENT OF SOCIAL SERVICES
Division 70—MO HealthNet Division
Chapter 15—Hospital Program

PROPOSED AMENDMENT

13 CSR 70-15.010 Inpatient Hospital Services Reimbursement
Plan; Outpatient Hospital Services Reimbursement Methodology.
The division is amending sections (3), (15), (16), (18), and (20).

PURPOSE: This amendment provides for the State Fiscal Year (SFY)
2010 trend factor, reduces better of days calculation by seventy-five
percent (75%) for all hospitals, eliminates the utilization adjustment
for all hospitals except for safety net hospitals and children’s hospi-
tals, clarifies disproportionate share hospital (DSH) calculation to
allow for payment up to one hundred percent (100%) of DSH allot-
ment, defines DSH cap, and adds language regarding merger of state
hospitals.

(3) Per Diem Reimbursement Rate Computation. Each hospital shall
receive a MO HealthNet per diem rate based on the following com-
putation.

(B) Trend Indices (TI). Trend indices are determined based on the
four (4)-quarter average DRI Index for DRI-Type Hospital Market
Basket as published in Health Care Costs by DRI/McGraw-Hill for
each State Fiscal Year (SFY) 1995 to 1998. Trend indices starting in
SFY 1999 will be determined based on CPI Hospital indexed as pub-
lished in Health Care Costs by DRI/McGraw-Hill for each State
Fiscal Year (SFY).
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1. The TI are—

A. SFY 1994—4.6%
B. SFY 1995—4.45%
C. SFY 1996—4.575%
D. SFY 1997—4.05%
E. SFY 1998—3.1%
F. SFY 1999—3.8%
G. SFY 2000—4.0%
H. SFY 2001—4.6%
I. SFY 2002—4.8%
J. SFY 2003—5.0%
K. SFY 2004—6.2%
L. SFY 2005—6.7%
M. SFY 2006—5.7%
N. SFY 2007—5.9%
O. SFY 2008—5.5%
P. SFY 2009—5.5%
Q. SFY 2010—3.9%

2. The TI for SFY 1996 through SFY 1998 are applied as a full
percentage to the OC of the per diem rate and for SFY 1999 the OC
of the June 30, 1998 rate shall be trended by 1.2% and for SFY 2000
the OC of the June 30, 1999 rate shall be trended by 2.4%. The OC
of the June 30, 2000 rate shall be trended by 1.95% for SFY 2001.

3. The per diem rate shall be reduced as necessary to avoid any
negative Direct Medicaid Payments computed in accordance with
subsection (15)(B).

(15) Direct Medicaid Payments.
(B) Direct Medicaid payment will be computed as follows:

1. The MO HealthNet share of the inpatient FRA assessment
will be calculated by dividing the hospital’s inpatient Medicaid
patient days by the total inpatient hospital patient days from the hos-
pital’s base cost report to arrive at the inpatient Medicaid utilization
percentage. This percentage is then multiplied by the inpatient FRA
assessment for the current SFY to arrive at the increased allowable
MO HealthNet costs for the inpatient FRA assessment. The MO
HealthNet share of the outpatient FRA assessment will be calculated
by dividing the hospital’s outpatient MO HealthNet charges by the
total outpatient hospital charges from the base cost report to arrive at
the MO HealthNet utilization percentage. This percentage is then
multiplied by the outpatient FRA assessment for the current SFY to
arrive at the increased allowable MO HealthNet costs for the outpa-
tient FRA assessment;

2. The unreimbursed MO HealthNet costs are determined by
subtracting the hospital’s per diem rate from its trended per diem
costs. The difference is multiplied by the estimated MO HealthNet
patient days for the current SFY plus the out-of-state days from the
fourth prior year cost report trended to the current SFY. The esti-
mated MO HealthNet patient days for the current SFY shall be the
better of the sum of the Fee-for-Service (FFS) days plus managed
care days or the days used in the prior SFY’s Direct Medicaid pay-
ment calculation. The FFS days are determined from a regression
analysis of the hospital’s FFS days from February 1999 through
December of the second prior SFY. The managed care days are based
on the FFS days determined from the regression analysis, as follows:
The FFS days are factored up by the percentage of FES days to the
total of FFS days plus managed care days from the hospital’s fourth
prior year cost report. The difference between the FFS days and the
FFS days factored up by the FFS days’ percentage are the managed
care days.

A. Effective January 1, 2010, the estimated MO
HealthNet patient days shall be the better of the sum of the FFS
days plus managed care days or the days used in the prior SFY’s
Direct Medicaid payment calculation (i.e., for SFY 2010, prior
SFY would be SFY 2009) adjusted downward by seventy-five per-
cent (75%).

(I) The FFS days plus managed care days are deter-
mined as follows: The FFS days are determined by applying a

trend to the second prior Calendar Year (CY) days (i.e., for SFY
2010, second prior CY would be 2008) as determined from the
state’s Medicaid Management Information System (MMIS). The
trend is determined from a regression analysis of the hospital’s
FFS days from February 1999 through December of the second
prior CY. The managed care days are based on the FFS days
determined from the regression analysis, as follows: The FFS
days are factored up by the percentage of FFS days to the total of
FES days plus managed care days from the hospital’s fourth prior
year cost report. The difference between the FFS days and the
FFS days factored up by the FFS days’ percentage are the man-
aged care days.

(II) The days used in the prior SFY’s Direct Medicaid
payment calculation adjusted downward by seventy-five percent
(75%) are determined as follows: The days used in the prior
SFY’s Direct Medicaid payment calculation were compared to
the sum of the FFS days plus managed care days as determined
in part (15)(B)2.A.(I). If the hospital had greater estimated days
as used in the prior SFY’s Direct Medicaid payment calculation
then the the sum of the FFS days plus managed care days as
determined in part (15)(B)2.A.(I), the difference between the
days were reduced by seventy-five percent (75%). This difference
was removed from the estimated days as used in the prior SFY’s
Direct Medicaid payment calculation to arrive at the current
year’s estimated days.

[A./B. The trended cost per day is calculated by trending the
base year costs per day by the trend indices listed in paragraph
(3)(B)1., using the rate calculation in subsection (3)(A). In addition
to the trend indices applied to inflate base period costs to the current
fiscal year, base year costs will be further adjusted by a Missouri
Specific Trend. The Missouri Specific Trend will be used to address
the fact that costs for Missouri inpatient care of MO HealthNet res-
idents have historically exceeded the compounded inflation rates esti-
mated using national hospital indices for a significant number of hos-
pitals. The Missouri Specific Trend will be applied at one and one-
half percent (1.5%) per year to the hospital’s base year. For exam-
ple, hospitals with a 1998 base year will receive an additional six
percent (6%) trend, and hospitals with a 1999 base year will receive
an additional four and one-half percent (4.5%) trend.

[B.]C. For hospitals that meet the requirements in paragraphs
6)(A)1., (6)(A)2., and (6)(A)4. of this rule (safety net hospitals),
the base year cost report may be from the third prior year, the fourth
prior year, or the fifth prior year. For hospitals that meet the require-
ments in paragraphs (6)(A)l. and (6)(A)3. of this rule (first tier
Disproportionate Share Hospitals), the base year operating costs may
be the third or fourth prior year cost report. The MO HealthNet
Division shall exercise its sole discretion as to which report is most
representative of costs. For all other hospitals, the base year operat-
ing costs are based on the fourth prior year cost report. For any hos-
pital that has both a twelve (12)-month cost report and a partial year
cost report, its base period cost report for that year will be the twelve
(12)-month cost report.

[C./D. The trended cost per day does not include the costs
associated with the FRA assessment, the application of minimum uti-
lization, the utilization adjustment, and the poison control costs com-
puted in paragraphs (15)(B)1., 3., 4., and 5.;

3. The minimum utilization costs for capital and medical edu-
cation is calculated by determining the difference in the hospital’s
cost per day when applying the minimum utilization as identified in
paragraph (5)(C)4., and without applying the minimum utilization.
The difference in the cost per day is multiplied by the estimated MO
HealthNet patient days for the SFY;

4. The utilization adjustment cost is determined by estimating
the number of MO HealthNet inpatient days the hospital will not
provide as a result of the managed care health plans limiting inpatient
hospital services. These days are multiplied by the hospital’s cost per
day to determine the total cost associated with these days. This cost
is divided by the remaining total patient days from its base period
cost report to arrive at the increased cost per day. This increased cost
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per day is multiplied by the estimated MO HealthNet days for the
current SFY to arrive at the MO HealthNet utilization adjustment.

A. Effective January 1, 2010, the utilization adjustment
will no longer apply to any hospital other than safety net hospi-
tals as defined in subsection (6)(B) and children’s hospitals as
defined in subsection (2)(S). Safety net hospitals will continue to
receive one hundred percent (100%) of the adjustment and chil-
dren’s hospitals as defined in subsection (2)(S) shall receive fifty
percent (50%) of the adjustment as calculated in accordance with
paragraph (15)(B)4.

5. The poison control cost shall reimburse the hospital for the
prorated MO HealthNet managed care cost. It will be calculated by
multiplying the estimated MO HealthNet share of the poison control
costs by the percentage of managed care participants to total MO
HealthNet participants; and

6. Prior to July 1, 2006, the costs for including out-of-state
Medicaid days is calculated by subtracting the hospital’s per diem
rate from its trended per diem cost and multiplying this difference by
the out-of-state Medicaid days from the base year cost report.
Effective July 1, 2006, the costs for including out-of-state Medicaid
days is calculated by subtracting the hospital’s per diem rate from its
trended per diem cost and multiplying this difference by the out-of-
state Medicaid days as determined from the regression analysis per-
formed using the out-of-state days from the fourth, fifth, and sixth
prior year cost reports.

(16) Safety Net Adjustment. A safety net adjustment, in lieu of the
Direct Medicaid Payments and Uninsured Add-Ons, shall be provid-
ed for each hospital which qualified as disproportionate share under
the provision of paragraph (6)(A)4. The safety net adjustment pay-
ment shall be made prior to the end of each federal fiscal year.

(A) The safety net adjustment for facilities which qualify under
subparagraph (6)(A)4.B. or (6)(A)4.C. of this regulation shall be
computed in accordance with the Direct Medicaid Payment calcula-
tion described in section (15) and the uninsured costs calculation
described in subsection (18)(D) of this regulation. /The safety net
adjustment for the facilities that qualify under this subsec-
tion shall be calculated by adding an additional ten percent
(10%) to the percentage that will be used to distribute either
the total annual projected cost of the uninsured population
that is related to hospital services, or the DSH cap for hos-
pitals, whichever is lower (i.e., if ninety percent (90%) is
used to distribute the annual projected cost of the unin-
sured population that is related to hospital services or the
DSH cap for hospitals, whichever is lower, then one hundred
percent (100%) would be used for the facilities that qualify
under this subsection).] The safety net adjustment will include the
last three (3) quarters of the SFY ending June 30 and the first quar-
ter of the next SFY beginning July 1 to correspond with the FFY of
October 1 to September 30.

(18) In accordance with state and federal laws regarding reimburse-
ment of unreimbursed costs and the costs of services provided to
uninsured patients, reimbursement for each State Fiscal Year (SFY)
(July 1-June 30) shall be determined as follows:

(E) Uninsured Add-Ons effective July 1, 2009, for all facilities
except Department of Mental Health (DMH) safety net facilities
as defined in subparagraph (6)(A)4.D. DMH safety net facilities
will continue to be calculated in accordance with subsection
(18)(B). The Uninsured Add-On for all facilities except DMH
safety net facilities will be based on the following:

1. Determination of the cost of the uninsured—

A. Allocate the uninsured population as determined from
the Current Population Survey (CPS), Annual Social and
Economic Supplement (Table HI05) as published by the U.S.
Census Bureau, to the same categories of age (COA) and age
groups as the managed care rate cells as determined by the
Managed Care Unit of the MO HealthNet Division;

B. Determine the total annual projected cost of the unin-
sured population by multiplying the number of uninsured for
each rate cell by the average contract per member per month
(PMPM) for that individual managed care rate cell multiplied by
twelve (12); and

C. Determine the amount of the total annual projected
cost of the uninsured population that is related to hospital ser-
vices by multiplying the total annual projected cost of the unin-
sured population as calculated in paragraph (18)(E)1. above by
the percentage of the contract PMPM for each individual rate
cell that is related to hospital services. This would be the maxi-
mum amount of uninsured add-on payments that could be made
to hospitals. This amount is also subject to the DSH cap; and

2. Proration to individual hospitals of the cost of the unin-
sured calculated in paragraph (18)(E)1.—

A. Determine each individual hospital’s Uninsured Add-
On payment by dividing the individual hospital’s uninsured cost
as determined from the three (3)-year average of the fourth, fifth,
and sixth prior base-year cost reports by the total uninsured cost
for all hospitals as determined from the three (3)-year average of
the fourth, fifth, and sixth prior base-year cost reports, multi-
plied by either the total annual projected cost of the uninsured
population that is related to hospital services or the DSH cap for
hospitals whichever is lower. The DSH cap for hospitals is the
federal DSH allotment less the IMD allotment less any redirec-
tions of DSH for Medicaid coverage of uninsured individuals as
authorized by appropriation.

B. Hospitals which qualify as safety net hospitals under
subparagraphs (6)(A)4.B. and C. shall receive payment up to one
hundred percent (100%) of their proration. The percentage of
proration payable to non-safety net hospitals shall be up to nine-
ty-nine percent (99%), unless the hospital contributes through a
plan that is approved by the director of the Department of Health
and Senior Services to support the state’s poison control center
and the Primary Care Resource Initiative for Missouri (PRIMO)
and Patient Safety Initiative, in which case they shall receive up
to one hundred percent (100%).

3. For new hospitals that do not have a base-year cost
report, uninsured payments shall be estimated as follows:

A. Hospitals receiving uninsured payments shall be divid-
ed into quartiles based on total beds;

B. Uninsured payments shall be individually summed by
quartile and then divided by the total beds in the quartile to yield
an average uninsured payment per bed; and

C. The numbers of beds for the new hospital without the
base cost report shall be multiplied by the average uninsured pay-
ment per bed.

[(E)](F) Uninsured Add-On payments will coincide with the semi-
monthly claim payment schedule established by the MO HealthNet
fiscal agent. Each hospital’s semimonthly add-on payment shall be
the hospital’s total cost of the uninsured as determined in /sub/sec-
tion (18)/(D)] divided by the number of semimonthly pay dates avail-
able to the hospital in the state fiscal year.

(20) Hospital Mergers. Hospitals that merge their operations under
one (1) Medicare and MO HealthNet provider number shall have
their MO HealthNet reimbursement combined under the surviving
hospital’s (the hospital whose Medicare and MO HealthNet provider
number remains active) MO HealthNet provider number.

(E) Merger of State Hospitals.

1. A state hospital is defined as a hospital which is either
owned or operated by the DMH or owned or operated by the
board of curators as provided for in Chapters 172 and 199,
RSMo.

2. When a hospital owned or operated by the DMH merges
with a hospital owned or operated by the board of curators, the
per diem rate effective with the date of the merger shall be the
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surviving state hospital’s per diem rate prior to the merger and
not calculated as defined in subsection (20)(B).

3. When a hospital owned or operated by the DMH merges
with a hospital owned or operated by the board of curators, the
Direct Medicaid Payments effective with the date of merger shall
be calculated using the surviving state hospital’s trended cost per
day from the surviving hospital’s base-year cost report, the sur-
viving hospital’s per diem rate, and the combined estimated MO
HealthNet patient days for both hospitals.

4. When a hospital owned or operated by the DMH merges
with a hospital owned or operated by the board of curators, the
Uninsured Add-Ons effective with the date of the merger shall be
the Uninsured Add-On for the surviving hospital as determined
from the surviving hospital’s base-year cost reports in accor-
dance with subsection (18)(D).

AUTHORITY: sections 208.153, [and] 208.201, [RSMo 2000 and]
208.152, and 208.471, RSMo Supp. [2006] 2008. This rule was
previously filed as 13 CSR 40-81.050. Original rule filed Feb. 13,
1969, effective Feb. 23, 1969. For intervening history, please consult
the Code of State Regulations. Amended: Filed Aug. 3, 2009.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
in the aggregate.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars (3500) in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Department of Social Services, MO HealthNet Division,
615 Howerton Court, Jefferson City, MO 65109. To be considered,
comments must be delivered by regular mail, express or overnight
mail, in person, or by courier within thirty (30) days after publica-
tion of this notice in the Missouri Register. If to be hand-delivered,
comments must be brought to the MO HealthNet Division at
615 Howerton Court, Jefferson City, Missouri. No public hearing is
scheduled.

Title 20—DEPARTMENT OF INSURANCE,
FINANCIAL INSTITUTIONS AND PROFESSIONAL
REGISTRATION
Division 400—Life, Annuities and Health
Chapter 3—Medicare Supplement Insurance

PROPOSED AMENDMENT

20 CSR 400-3.650 Medicare Supplement Insurance Minimum
Standards Act. The director is amending sections (1)-(3) and
(5)-(22), adding new sections (7), (9), (24), and (25), renumbering
sections as needed, and amending Appendix C.

PURPOSE: Section 1882 of the Social Security Act states that, if a
state does not implement standards at least as restrictive as the NAIC
Model, the state loses its authority to certify Medicare Supplement
policies. The National Association of Insurance Commissioners
(NAIC) modified the model Medicare Supplement Insurance
Minimum Standards Act. This proposed amendment conforms to the
NAIC Model and is necessary to maintain Missouri’s authority to
certify Medicare Supplement policies.

(1) Applicability and Scope.

(A) Except as otherwise specifically provided in sections (5),
[(10), (11), (14) and (21)] (12), (13), (16), and (23), this rule
shall apply to—

1. All Medicare supplement policies delivered or issued for
delivery in this state on or after the effective date of this rule; and

2. All certificates issued under group Medicare supplement
policies which certificates have been delivered or issued for delivery
in this state.

(2) Definitions. For purposes of this rule—

(G) “Director” means the director of the Department of Insurance,
Financial Institutions and Professional Registration of this state;

(H) “Employee welfare benefit plan” means a plan, fund, or pro-
gram of employee benefits, including, but not limited to those
defined in 29 U.S.C. /s/Section 1002 (Employee Retirement Income
Security Act);

(M) “MedicareAdvantage plan” means a plan of coverage for
health benefits under Medicare Part C as defined in section 1859
found in Title IV, Subtitle A, Chapter 1 of P.L. 105-33, and includes:

1. Coordinated care plans which provide health care services,
including but not limited to health maintenance organization plans
(with or without a point-of-service option), plans offered by
provider-sponsored organizations, and preferred provider organiza-
tion plans;

2. Medical savings account plans coupled with a contribution
into a Medicare/-/Advantage medical savings account; and

3. MedicareAdvantage private fee-for-service plans;

(P) “Pre-standardized Medicare supplement benefit plan,” “Pre-
standardized benefit plan,” or “Pre-standardized plan” means a
group or individual policy of Medicare supplement /p/an] insur-
ance issued prior to July 30, 1992;

(R) [“Standardized Medicare Supplement Plan” means a
Medicare supplement plan issued after July 30, 1992; and]
“1990 Standardized Medicare supplement benefit plan,” “1990
Standardized benefit plan,” or “1990 plan” means a group or
individual policy of Medicare supplement insurance issued on or
after July 30, 1992, and with an effective date for coverage prior
to June 1, 2010, and includes Medicare supplement insurance
policies and certificates renewed on or after that date which are
not replaced by the issuer at the request of the insured;

(S) “2010 Standardized Medicare supplement benefit plan,”
“2010 Standardized benefit plan,” or “2010 plan” means a
group or individual policy of Medicare supplement insurance
issued with an effective date for coverage on or after June 1,
2010; and

[(S)I(T) “Secretary” means the Secretary of the United States
Department of Health and Human Services.

(3) Policy Definitions and Terms. No policy or certificate may be
advertised, solicited, or issued for delivery in this state as a Medicare
supplement policy or certificate unless the policy or certificate con-
tains definitions or terms which conform to the requirements of this
section.

(D) “Health care expenses” means, for purposes of section /(72)]
(14), expenses of health maintenance organizations associated with
the delivery of health care services, which expenses are analogous to
incurred losses of insurers.

(5) Minimum Benefit Standards for Pre-Standardized Medicare
Supplement Benefit Plan Policies or Certificates Issued for
Delivery Prior to July 30, 1992. No policy or certificate may be
advertised, solicited, or issued for delivery in this state as a Medicare
supplement policy or certificate unless it meets or exceeds the fol-
lowing minimum standards. These are minimum standards and do
not preclude the inclusion of other provisions or benefits which are
not inconsistent with these standards.
(B) Minimum Benefit Standards.

1. Coverage of Part A Medicare eligible expenses for hospital-
ization to the extent not covered by Medicare from the sixty-first day
through the ninetieth day in any Medicare benefit period.
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2. Coverage for either all or none of the Medicare Part A inpa-
tient hospital deductible amount.

3. Coverage of Part A Medicare eligible expenses incurred as
daily hospital charges during use of Medicare’s lifetime hospital
inpatient reserve days.

4. Upon exhaustion of all Medicare hospital inpatient coverage
including the lifetime reserve days, coverage of ninety percent (90%)
of all Medicare Part A eligible expenses for hospitalization not cov-
ered by Medicare subject to a lifetime maximum benefit of an addi-
tional three hundred sixty-five (365) days.

5. Coverage under Medicare Part A for the reasonable cost of
the first three (3) pints of blood (or equivalent quantities of packed
red blood cells, as defined under federal regulations) unless replaced
in accordance with federal regulations or already paid for under Part
B.

6. Coverage for the coinsurance amount, or in the case of hos-
pital outpatient department services paid under a prospective
payment system, the copayment amount, of Medicare eligible
expenses under Part B regardless of hospital confinement, subject to
a maximum calendar year out-of-pocket amount equal to the
Medicare Part B deductible.

7. Effective January 1, 1990, coverage under Medicare Part B
for the reasonable cost of the first three (3) pints of blood (or equiv-
alent quantities of packed red blood cells, as defined under federal
regulations), unless replaced in accordance with federal regulations
or already paid for under Part A, subject to the Medicare deductible
amount.

(6) Benefit Standards for 1990 Standardized Medicare Supplement
Benefit Plan Policies or Certificates Issued /or Delivered] for
Delivery on or After July 30, 1992, and with an Effective Date for
Coverage Prior to June 1, 2010. The following standards are applic-
able to all Medicare supplement policies or certificates delivered or
issued for delivery in this state on or after July 30, 1992, and with
an effective date for coverage prior to June 1, 2010. No policy or
certificate may be advertised, solicited, delivered, or issued for
delivery in this state as a Medicare supplement policy or certificate
unless it complies with these benefit standards.

(A) General Standards. The following standards apply to Medicare
supplement policies and certificates and are in addition to all other
requirements of this rule.

1. A Medicare supplement policy or certificate shall not exclude
or limit benefits for losses incurred more than six (6) months from
the effective date of coverage because it involved a preexisting con-
dition. The policy or certificate may not define a preexisting condi-
tion more restrictively than a condition for which medical advice was
given or treatment was recommended by or received from a physi-
cian within six (6) months before the effective date of coverage.

2. A Medicare supplement policy or certificate shall not indem-
nify against losses resulting from sickness on a different basis than
losses resulting from accidents.

3. A Medicare supplement policy or certificate shall provide
that benefits designed to cover cost sharing amounts under Medicare
will be changed automatically to coincide with any changes in the
applicable Medicare deductible /amount and copayment per-
centage factors]/, copayment, or coinsurance amounts.
Premiums may be modified to correspond with such changes.

4. No Medicare supplement policy or certificate shall provide
for termination of coverage of a spouse solely because of the occur-
rence of an event specified for termination of coverage of the insured,
other than the nonpayment of premium.

5. Each Medicare supplement policy shall be guaranteed renew-
able.
A. The issuer shall not cancel or non-renew the policy sole-
ly on the ground of health status of the individual.

B. The issuer shall not cancel or non-renew the policy for any
reason other than nonpayment of premium or material misrepresen-
tation.

C. If the Medicare supplement policy is terminated by the
group policyholder and is not replaced as provided under subpara-
graph (6)(A)5.E., the issuer shall offer certificate holders an indi-
vidual Medicare supplement policy which at the option of the cer-
tificate holder:

(I) Provides for continuation of the benefits contained in
the group policy; or

(II) Provides for benefits that otherwise meet the require-
ments of this subsection.

D. If an individual is a certificate holder in a group Medicare
supplement policy and the individual terminates membership in the
group, the issuer shall—

(I) Offer the certificate holder the conversion opportunity
described in subparagraph (6)(A)5.C.; or

(II) At the option of the group policyholder, offer the cer-
tificate holder continuation of coverage under the group policy.

E. If a group Medicare supplement policy is replaced by
another group Medicare supplement policy purchased by the same
policyholder, the issuer of the replacement policy shall offer cover-
age to all persons covered under the old group policy on its date of
termination. Coverage under the new policy shall not result in any
exclusion for preexisting conditions that would have been covered
under the group policy being replaced.

F. If a Medicare supplement policy eliminates an outpatient
prescription drug benefit as a result of requirements imposed by the
Medicare Prescription Drug, Improvement and Modernization Act of
2003, the modified policy shall be deemed to satisfy the guaranteed
renewal requirements of this paragraph.

6. Termination of a Medicare supplement policy or certificate
shall be without prejudice to any continuous loss which commenced
while the policy was in force, but the extension of benefits beyond
the period during which the policy was in force may be conditioned
upon the continuous total disability of the insured, limited to the
duration of the policy benefit period, if any, or payment of the max-
imum benefits. Receipt of Medicare Part D benefits will not be con-
sidered in determining a continuous loss.

7.

A. A Medicare supplement policy or certificate shall provide
that benefits and premiums under the policy or certificate shall be
suspended at the request of the policyholder or certificate holder for
the period not to exceed twenty-four (24) months in which the poli-
cyholder or certificate holder has applied for and is determined to be
entitled to medical assistance under Title XIX of the Social Security
Act, but only if the policyholder or certificate holder notifies the
issuer of the policy or certificate within ninety (90) days after the
date the individual becomes entitled to assistance.

B. If suspension occurs and if the policyholder or certificate
holder loses entitlement to medical assistance, the policy or certifi-
cate shall be automatically reinstituted effective as of the date of ter-
mination of entitlement if the policyholder or certificate holder pro-
vides notice of loss of entitlement within ninety (90) days after the
date of loss and pays the premium attributable to the period, effec-
tive as of the date of termination of entitlement.

C. Each Medicare supplement policy shall provide that ben-
efits and premiums under the policy shall be suspended (for any peri-
od that may be provided by federal rule) at the request of the policy-
holder if the policyholder is entitled to benefits under section 226(b)
of the Social Security Act and is covered under a group health plan
(as defined in section 1862(b)(1)(A)(v) of the Social Security Act).
If suspension occurs and if the policyholder or certificate holder
loses coverage under the group plan, the policy shall be automatical-
ly reinstituted (effective as of the date of loss of coverage) if the pol-
icyholder provides notice of loss of coverage within ninety (90) days
after the date of the loss and pays the premium attributable to the
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period, effective as of the date of termination of enrollment in the
group health plan.

D. Reinstitution of coverages as described in subparagraphs
(6)(A)7.B. and (6)(A)7.C.:

(I) Shall not provide for any waiting period with respect to
treatment of preexisting conditions;

(IT) Shall provide for resumption of coverage which is sub-
stantially equivalent to coverage in effect before the date of suspen-
sion. If the suspended Medicare supplement policy provided cover-
age for outpatient prescription drugs, reinstitution of the policy for
Medicare Part D enrollees shall be without coverage for outpatient
prescription drugs and shall otherwise provide substantially equiva-
lent coverage to the coverage in effect before the date of suspension;
and

(IIT) Shall provide for classification of premiums on terms
at least as favorable to the policyholder or certificate holder as the
premium classification terms that would have applied to the policy-
holder or certificate holder had the coverage not been suspended.

8. If an issuer makes a written offer to the Medicare sup-
plement policyholders or certificate holders of one (1) or more of
its plans, to exchange during a specified period from his or her
1990 Standardized plan (as described in section (8) of this regu-
lation) to a 2010 Standardized plan (as described in section (9) of
this regulation), the offer and subsequent exchange shall comply
with the following requirements:

A. An issuer need not provide justification to the director
if the insured replaces a 1990 Standardized policy or certificate
with an issue age rated 2010 Standardized policy or certificate at
the insured’s original issue age and duration. If an insured’s pol-
icy or certificate to be replaced is priced on an issue age rate
schedule at the time of such offer, the rate charged to the insured
for the new exchanged policy shall recognize the policy reserve
buildup, due to the pre-funding inherent in the use of an issue
age rate basis, for the benefit of the insured. The method pro-
posed to be used by an issuer must be filed with the director;

B. The rating class of the new policy or certificate shall be
the class closest to the insured’s class of the replaced coverage;

C. An issuer may not apply new pre-existing condition
limitations or a new incontestability period to the new policy for
those benefits contained in the exchanged 1990 Standardized pol-
icy or certificate of the insured, but may apply pre-existing con-
dition limitations of no more than six (6) months to any added
benefits contained in the new 2010 Standardized policy or cer-
tificate not contained in the exchanged policy; and

D. The new policy or certificate shall be offered to all pol-
icyholders or certificate holders within a given plan, except where
the offer or issue would be in violation of state or federal law.

(B) Standards for Basic (Core) Benefits Common to Benefit Plans
A-J. Every issuer shall make available a policy or certificate includ-
ing only the following basic “core” package of benefits to each
prospective insured. An issuer may make available to prospective
insureds any of the other Medicare Supplement Insurance Benefit
Plans in addition to the basic core package, but not in lieu of it.

1. Coverage of Part A Medicare eligible expenses for hospital-
ization to the extent not covered by Medicare from the sixty-first day
through the ninetieth day in any Medicare benefit period.

2. Coverage of Part A Medicare eligible expenses incurred for
hospitalization to the extent not covered by Medicare for each
Medicare lifetime inpatient reserve day used.

3. Upon exhaustion of the Medicare hospital inpatient coverage
including the lifetime reserve days, coverage of one hundred percent
(100%) of the Medicare Part A eligible expenses for hospitalization
paid at the applicable prospective payment system (PPS) rate, or
other appropriate Medicare standard of payment, subject to a lifetime
maximum benefit of an additional three hundred sixty-five (365)
days. The provider shall accept the issuer’s payment as payment in
full and may not bill the insured for any balance.

4. Coverage under Medicare Parts A and B for the reasonable
cost of the first three (3) pints of blood (or equivalent quantities of
packed red blood cells, as defined under federal regulations) unless
replaced in accordance with federal regulations.

5. Coverage for the coinsurance amount, or in the case of hos-
pital outpatient department services paid under a prospective
payment system, the copayment amount, of Medicare eligible
expenses under Part B regardless of hospital confinement, subject to
the Medicare Part B deductible.

(C) Standards for Additional Benefits. The following additional
benefits shall be included in Medicare Supplement Benefit Plans “B”
through “J” only as provided by section (7) of this rule.

1. Medicare Part A Deductible. Coverage for all of the
Medicare Part A inpatient hospital deductible amount per benefit
period.

2. Skilled Nursing Facility Care. Coverage for the actual billed
charges up to the coinsurance amount from the twenty-first day
through the hundredth day in a Medicare benefit period for post-hos-
pital skilled nursing facility care eligible under Medicare Part A.

3. Medicare Part B Deductible. Coverage for all of the Medicare
Part B deductible amount per calendar year regardless of hospital
confinement.

4. Eighty Percent (80%) of the Medicare Part B Excess
Charges. Coverage for eighty percent (80%) of the difference
between the actual Medicare Part B charge as billed, not to exceed
any charge limitation established by the Medicare program or state
law, and the Medicare-approved Part B charge.

5. One Hundred Percent (100%) of the Medicare Part B Excess
Charges. Coverage for all of the difference between the actual
Medicare Part B charge as billed, not to exceed any charge limitation
established by the Medicare program or state law, and the Medicare-
approved Part B charge.

6. Basic Outpatient Prescription Drug Benefit. Coverage for
fifty percent (50%) of outpatient prescription drug charges, after a
two hundred fifty dollar ($250) calendar year deductible, to a maxi-
mum of one thousand two hundred fifty dollars ($1,250) in benefits
received by the insured per calendar year, to the extent not covered
by Medicare. The outpatient prescription drug benefit may be includ-
ed for sale or issuance in a Medicare supplement policy until January
1, 2006.

7. Extended Outpatient Prescription Drug Benefit. Coverage for
fifty percent (50%) of outpatient prescription drug charges, after a
two hundred fifty dollar ($250) calendar year deductible to a maxi-
mum of three thousand dollars ($3,000) in benefits received by the
insured per calendar year, to the extent not covered by Medicare. The
outpatient prescription drug benefit may be included for sale or
issuance in a Medicare supplement policy until January 1, 2006.

8. Medically Necessary Emergency Care in a Foreign Country.
Coverage to the extent not covered by Medicare for eighty percent
(80%) of the billed charges for Medicare-eligible expenses for med-
ically necessary emergency hospital, physician, and medical care
received in a foreign country, which care would have been covered
by Medicare if provided in the United States and which care began
during the first sixty (60) consecutive days of each trip outside the
United States, subject to a calendar year deductible of two hundred
fifty dollars ($250), and a lifetime maximum benefit of fifty thou-
sand dollars ($50,000). For purposes of this benefit, “emergency
care” shall mean care needed immediately because of an injury or an
illness of sudden and unexpected onset.

9. Preventive Medical Care Benefit. Coverage for the following
preventive health services not covered by Medicare:

A. An annual clinical preventive medical history and physi-
cal examination that may include tests and services from subpara-
graph B. and patient education to address preventive health care mea-
sures;
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B. Preventive screening tests or preventive services, the selec-
tion and frequency of which is determined to be medically appropri-
ate by the attending physician;

[C. Influenza vaccine administered at any appropriate
time during the year and tetanus and diphtheria booster as
medically appropriate; and]

[D.]JC. Reimbursement shall be for the actual charges up to
one hundred percent (100%) of the Medicare-approved amount for
each service, as if Medicare were to cover the service as identified
in American Medical Association Current Procedural Terminology
(AMA CPT) codes, to a maximum of one hundred twenty dollars
($120) annually under this benefit. This benefit shall not include pay-
ment for any procedure covered by Medicare.

10. At-Home Recovery Benefit. Coverage for services to pro-
vide short-term, at-home assistance with activities of daily living for
those recovering from an illness, injury, or surgery.

A. For purposes of this benefit, the following definitions shall
apply:

(I) “Activities of daily living” include, but are not limited
to bathing, dressing, personal hygiene, transferring, eating, ambulat-
ing, assistance with drugs that are normally self-administered, and
changing bandages or other dressings;

(II) “Care provider” means a duly qualified or licensed
home health aide or homemaker, personal care aide, or nurse pro-
vided through a licensed home health care agency or referred by a
licensed referral agency or licensed nurses registry;

(III) “Home” shall mean any place used by the insured as
a place of residence, provided that the place would qualify as a resi-
dence for home health care services covered by Medicare. A hospi-
tal or skilled nursing facility shall not be considered the insured’s
place of residence; and

(V) “At-home recovery visit” means the period of a visit
required to provide at-home recovery care, without limit on the dura-
tion of the visit, except each consecutive four (4) hours in a twenty-
four (24)-hour period of services provided by a care provider is one
(1) visit.

B. Coverage Requirements and Limitations.

(I) At-home recovery services provided must be primarily
services which assist in activities of daily living.

(II) The insured’s attending physician must certify that the
specific type and frequency of at-home recovery services are neces-
sary because of a condition for which a home care plan of treatment
was approved by Medicare.

(IIT) Coverage is limited to—

(a) No more than the number and type of at-home recov-
ery visits certified as necessary by the insured’s attending physician.
The total number of at-home recovery visits shall not exceed the
number of Medicare-approved home health care visits under a
Medicare-approved home care plan of treatment;

(b) The actual charges for each visit up to a maximum
reimbursement of forty dollars ($40) per visit;

(c) One thousand six hundred dollars ($1,600) per cal-
endar year;

(d) Seven (7) visits in any one (1) week;

(e) Care furnished on a visiting basis in the insured’s
home;

(f) Services provided by a care provider as defined in
this section;

(g) At-home recovery visits while the insured is covered
under the policy or certificate and not otherwise excluded;

(h) At-home recovery visits received during the period
the insured is receiving Medicare-approved home care services or no
more than eight (8) weeks after the service date of the last Medicare-
approved home health care visit.

C. Coverage is excluded for—

(I) Home care visits paid for by Medicare or other govern-
ment programs; and

(II) Care provided by family members, unpaid volunteers,
or providers who are not care providers.

[11. New or Innovative Benefits. An issuer may, with the
prior approval of the director, offer policies or certificates
with new or innovative benefits in addition to the benefits
provided in a policy or certificate that otherwise complies
with the applicable standards. The new or innovative bene-
fits may include benefits that are appropriate to Medicare
supplement insurance, new or innovative, not otherwise
available, cost-effective, and offered in a manner which is
consistent with the goal of simplification of Medicare sup-
plement policies. After December 31, 2005, the innovative
benefit shall not include an outpatient prescription drug ben-
efit.]

(7) Benefit Standards for 2010 Standardized Medicare
Supplement Benefit Plan Policies or Certificates Issued for
Delivery with an Effective Date of Coverage on or After June 1,
2010. The following standards are applicable to all Medicare sup-
plement policies or certificates delivered or issued for delivery in
this state with an effective date for coverage on or after June 1,
2010. No policy or certificate may be advertised, solicited, deliv-
ered, or issued for delivery in this state as a Medicare supple-
ment policy or certificate unless it complies with these benefit
standards. No issuer may offer any 1990 Standardized Medicare
supplement benefit plan for sale on or after June 1, 2010. Benefit
standards applicable to Medicare supplement policies and cer-
tificates issued with an effective date for coverage prior to June
1, 2010, remain subject to the requirements of section (6) of this
regulation.

(A) General Standards. The following standards apply to
Medicare supplement policies and certificates and are in addition
to all other requirements of this regulation.

1. A Medicare supplement policy or certificate shall not
exclude or limit benefits for losses incurred more than six (6)
months from the effective date of coverage because it involved a
preexisting condition. The policy or certificate may not define a
preexisting condition more restrictively than a condition for
which medical advice was given or treatment was recommended
by or received from a physician within six (6) months before the
effective date of coverage.

2. A Medicare supplement policy or certificate shall not
indemnify against losses resulting from sickness on a different
basis than losses resulting from accidents.

3. A Medicare supplement policy or certificate shall provide
that benefits designed to cover cost sharing amounts under
Medicare will be changed automatically to coincide with any
changes in the applicable Medicare deductible, copayment, or
coinsurance amounts. Premiums may be modified to correspond
with such changes.

4. No Medicare supplement policy or certificate shall pro-
vide for termination of coverage of a spouse solely because of the
occurrence of an event specified for termination of coverage of
the insured, other than the nonpayment of premium.

5. Each Medicare supplement policy shall be guaranteed
renewable.

A. The issuer shall not cancel or non-renew the policy
solely on the ground of health status of the individual.

B. The issuer shall not cancel or non-renew the policy for
any reason other than nonpayment of premium or material mis-
representation.

C. If the Medicare supplement policy is terminated by the
group policyholder and is not replaced as provided under sub-
paragraph (7)(A)5.E. of this regulation, the issuer shall offer cer-
tificate holders an individual Medicare supplement policy which
(at the option of the certificate holder)—

(I) Provides for continuation of the benefits contained in
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the group policy; or
(II) Provides for benefits that otherwise meet the
requirements of this section.

D. If an individual is a certificate holder in a group
Medicare supplement policy and the individual terminates mem-
bership in the group, the issuer shall—

(I) Offer the certificate holder the conversion opportu-
nity described in subparagraph (7)(A)5.C. of this regulation; or
(I) At the option of the group policyholder, offer the
certificate holder continuation of coverage under the group poli-

E. If a group Medicare supplement policy is replaced by
another group Medicare supplement policy purchased by the
same policyholder, the issuer of the replacement policy shall offer
coverage to all persons covered under the old group policy on its
date of termination. Coverage under the new policy shall not
result in any exclusion for preexisting conditions that would have
been covered under the group policy being replaced.

6. Termination of a Medicare supplement policy or certifi-
cate shall be without prejudice to any continuous loss which com-
menced while the policy was in force, but the extension of bene-
fits beyond the period during which the policy was in force may
be conditioned upon the continuous total disability of the
insured, limited to the duration of the policy benefit period, if
any, or payment of the maximum benefits. Receipt of Medicare
Part D benefits will not be considered in determining a continu-
ous loss.

7.

A. A Medicare supplement policy or certificate shall pro-
vide that benefits and premiums under the policy or certificate
shall be suspended at the request of the policyholder or certifi-
cate holder for the period (not to exceed twenty-four (24) months)
in which the policyholder or certificate holder has applied for
and is determined to be entitled to medical assistance under Title
XIX of the Social Security Act, but only if the policyholder or
certificate holder notifies the issuer of the policy or certificate
within ninety (90) days after the date the individual becomes enti-
tled to assistance.

B. If suspension occurs and if the policyholder or certifi-
cate holder loses entitlement to medical assistance, the policy or
certificate shall be automatically reinstituted (effective as of the
date of termination of entitlement) as of the termination of enti-
tlement if the policyholder or certificate holder provides notice of
loss of entitlement within ninety (90) days after the date of loss
and pays the premium attributable to the period, effective as of
the date of termination of entitlement.

C. Each Medicare supplement policy shall provide that
benefits and premiums under the policy shall be suspended (for
any period that may be provided by federal regulation) at the
request of the policyholder if the policyholder is entitled to bene-
fits under section 226(b) of the Social Security Act and is covered
under a group health plan (as defined in section 1862 (b)(1)(A)(v)
of the Social Security Act). If suspension occurs and if the poli-
cyholder or certificate holder loses coverage under the group
health plan, the policy shall be automatically reinstituted (effec-
tive as of the date of loss of coverage) if the policyholder provides
notice of loss of coverage within ninety (90) days after the date of
the loss and pays the premium attributable to the period, effec-
tive as of the date of termination of enrollment in the group
health plan.

D. Reinstitution of coverages as described in subpara-
graphs (7)(A)7.B. and (7)(A)7.C.—

(I) Shall not provide for any waiting period with respect
to treatment of preexisting conditions;

(II) Shall provide for resumption of coverage that is sub-
stantially equivalent to coverage in effect before the date of sus-
pension; and

(III) Shall provide for classification of premiums on
terms at least as favorable to the policyholder or certificate hold-
er as the premium classification terms that would have applied to
the policyholder or certificate holder had the coverage not been
suspended.

(B) Standards for Basic (Core) Benefits Common to Medicare
Supplement Insurance Benefit Plans A, B, C, D, F, F with High
Deductible, G, M, and N. Every issuer of Medicare supplement
insurance benefit plans shall make available a policy or certifi-
cate including only the following basic “core” package of benefits
to each prospective insured. An issuer may make available to
prospective insureds any of the other Medicare Supplement
Insurance Benefit Plans in addition to the basic core package, but
not in lieu of it.

1. Coverage of Part A Medicare eligible expenses for hospi-
talization to the extent not covered by Medicare from the sixty-
first day through the ninetieth day in any Medicare benefit peri-
od.

2. Coverage of Part A Medicare eligible expenses incurred
for hospitalization to the extent not covered by Medicare for each
Medicare lifetime inpatient reserve day used.

3. Upon exhaustion of the Medicare hospital inpatient cov-
erage, including the lifetime reserve days, coverage of one hun-
dred percent (100%) of the Medicare Part A eligible expenses for
hospitalization paid at the applicable prospective payment system
(PPS) rate, or other appropriate Medicare standard of payment,
subject to a lifetime maximum benefit of an additional three hun-
dred sixty-five (365) days. The provider shall accept the issuer’s
payment as payment in full and may not bill the insured for any
balance.

4. Coverage under Medicare Parts A and B for the reason-
able cost of the first three (3) pints of blood (or equivalent quan-
tities of packed red blood cells, as defined under federal regula-
tions) unless replaced in accordance with federal regulations.

5. Coverage for the coinsurance amount, or in the case of
hospital outpatient department services paid under a prospective
payment system, the copayment amount, of Medicare eligible
expenses under Part B regardless of hospital confinement, sub-
ject to the Medicare Part B deductible.

6. Hospice care. Coverage of cost sharing for all Part A
Medicare eligible hospice care and respite care expenses.

(C) Standards for Additional Benefits. The following addition-
al benefits shall be included in Medicare supplement benefit
Plans B, C, D, F, F with High Deductible, G, M, and N as pro-
vided by section (9) of this regulation.

1. Medicare Part A Deductible. Coverage for one hundred
percent (100%) of the Medicare Part A inpatient hospital
deductible amount per benefit period.

2. Medicare Part A Deductible. Coverage for fifty percent
(50%) of the Medicare Part A inpatient hospital deductible
amount per benefit period;

3. Skilled Nursing Facility Care. Coverage for the actual
billed charges up to the coinsurance amount from the twenty-
first day through the one hundredth day in a Medicare benefit
period for post-hospital skilled nursing facility care eligible under
Medicare Part A.

4. Medicare Part B Deductible. Coverage for one hundred
percent (100%) of the Medicare Part B deductible amount per
calendar year regardless of hospital confinement.

5. One Hundred Percent (100%) of the Medicare Part B
Excess Charges. Coverage for all of the difference between the
actual Medicare Part B charges as billed, not to exceed any
charge limitation established by the Medicare program or state
law, and the Medicare-approved Part B charge.

6. Medically Necessary Emergency Care in a Foreign
Country. Coverage to the extent not covered by Medicare for
eighty percent (80%) of the billed charges for Medicare-eligible
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expenses for medically necessary emergency hospital, physician,
and medical care received in a foreign country, which care would
have been covered by Medicare if provided in the United States
and which care began during the first sixty (60) consecutive days
of each trip outside the United States, subject to a calendar year
deductible of two hundred fifty dollars ($250), and a lifetime
maximum benefit of fifty thousand dollars ($50,000). For pur-
poses of this benefit, “emergency care” shall mean care needed
immediately because of an injury or an illness of sudden and
unexpected onset.

[(7)](8) Standard Medicare Supplement Benefit Plans for 1990
Standardized Medicare Supplement Benefit Plan Policies or
Certificates Issued for Delivery on or After July 30, 1992, and
with an Effective Date for Coverage Prior to June 1, 2010.

(A) An issuer shall make available to each prospective policyhold-
er and certificate holder a policy form or certificate form containing
only the basic core benefits, as defined in subsection/s/ (6)(B) /and
(6)(C)] of this rule.

(B) No groups, packages, or combinations of Medicare supple-
ment benefits other than those listed in this section shall be offered
for sale in this state, except as may be permitted in paragraph
(6)(C)11. and in section /(8)](10) of this rule.

(C) Benefit plans shall be uniform in structure, language, designa-
tion, and format to the standard benefit plans “A” through “L” list-
ed in this section and conform to the definitions in section (3) of this
rule. Each benefit shall be structured in accordance with the format
provided in subsections (6)(B), (6)(C), and (6)(D) and list the bene-
fits in the order shown in this section. For purposes of this section,
“structure, language, and format” means style, arrangement, and
overall content of a benefit.

(D) An issuer may use, in addition to the benefit plan designations
required in subsection /(7)/(8)(C), other designations to the extent
permitted by law.

(E) Make-Up of Benefit Plans.

1. Standardized Medicare supplement benefit plan “A” shall be
limited to the basic (core) benefits common to all benefit plans, as
defined in subsection (6)(B) of this rule.

2. Standardized Medicare supplement benefit plan “B” shall
include only the following: The core benefit as defined in subsection
(6)(B) of this rule, plus the Medicare Part A deductible as defined in
paragraph (6)(C)1.

3. Standardized Medicare supplement benefit plan “C” shall
include only the following: The core benefit as defined in subsection
(6)(B) of this rule, plus the Medicare Part A deductible, skilled nurs-
ing facility care, Medicare Part B deductible, and medically neces-
sary emergency care in a foreign country as defined in paragraphs
6)(O)1., 2., 3., and 8., respectively.

4. Standardized Medicare supplement benefit plan “D” shall
include only the following: The core benefit (as defined in subsec-
tion (6)(B) of this rule), plus the Medicare Part A deductible, skilled
nursing facility care, medically necessary emergency care in a for-
eign country, and the at-home recovery benefit as defined in para-
graphs (6)(C)1., 2., 8., and 10., respectively.

5. Standardized Medicare supplement benefit plan “E” shall
include only the following: The core benefit as defined in subsection
(6)(B) of this rule, plus the Medicare Part A deductible, skilled nurs-
ing facility care, medically necessary emergency care in a foreign
country, and preventive medical care as defined in paragraphs
6)(O)1., 2., 8., and 9., respectively.

6. Standardized Medicare supplement benefit plan “F” shall
include only the following: The core benefit as defined in subsection
(6)(B) of this rule, plus the Medicare Part A deductible, the skilled
nursing facility care, the Part B deductible, one hundred percent
(100%) of the Medicare Part B excess charges, and medically neces-
sary emergency care in a foreign country as defined in paragraphs
©6)(O)1., 2., 3., 5., and 8., respectively.

7. Standardized Medicare supplement benefit high deductible
plan “F” shall include only the following: /0o/One hundred percent
(100%) of covered expenses following the payment of the annual high
deductible plan “F” deductible. The covered expenses include the
core benefit as defined in subsection (6)(B) of this rule, plus the
Medicare Part A deductible, skilled nursing facility care, the
Medicare Part B deductible, one hundred percent (100%) of the
Medicare Part B excess charges, and medically necessary emergency
care in a foreign country as defined in paragraphs (6)(C)1., 2., 3.,
5., and 8., respectively. The annual high deductible plan “F”
deductible shall consist of out-of-pocket expenses, other than premi-
ums, for services covered by the Medicare supplement plan “F” pol-
icy, and shall be in addition to any other specific benefit deductibles.
The annual high deductible plan “F” deductible shall be one thou-
sand five hundred dollars ($1,500) for 1998 and 1999, and shall be
based on the calendar year. It shall be adjusted annually thereafter by
the secretary to reflect the change in the Consumer Price Index for
all urban consumers for the twelve (12)-month period ending with
August of the preceding year, and rounded to the nearest multiple of
ten dollars ($10).

8. Standardized Medicare supplement benefit plan “G” shall
include only the following: The core benefit as defined in subsection
(6)(B) of this rule, plus the Medicare Part A deductible, skilled nurs-
ing facility care, eighty percent (80%) of the Medicare Part B excess
charges, medically necessary emergency care in a foreign country,
and the at-home recovery benefit as defined in paragraphs (6)(C)1.,
2., 4., 8., and 10., respectively.

9. Standardized Medicare supplement benefit plan “H” shall
consist of only the following: The core benefit as defined in subsec-
tion (6)(B) of this rule, plus the Medicare Part A deductible, skilled
nursing facility care, basic prescription drug benefit, and medically
necessary emergency care in a foreign country as defined in para-
graphs (6)(C)1., 2., 6., and 8., respectively. The outpatient pre-
scription drug benefit shall not be included in a Medicare supplement
policy sold after December 31, 2005.

10. Standardized Medicare supplement benefit plan “I” shall
consist of only the following: The core benefit as defined in subsec-
tion (6)(B) of this rule, plus the Medicare Part A deductible, skilled
nursing facility care, one hundred percent (100%) of the Medicare
Part B excess charges, basic prescription drug benefit, medically nec-
essary emergency care in a foreign country, and at-home recovery
benefit as defined in paragraphs (6)(C)1., 2., 5., 6., 8., and 10.,
respectively. The outpatient prescription drug benefit shall not be
included in a Medicare supplement policy sold after December 31,
2005.

11. Standardized Medicare supplement benefit plan “J” shall
consist of only the following: The core benefit as defined in subsec-
tion (6)(B) of this rule, plus the Medicare Part A deductible, skilled
nursing facility care, Medicare Part B deductible, one hundred per-
cent (100%) of the Medicare Part B excess charges, extended pre-
scription drug benefit, medically necessary emergency care in a for-
eign country, preventive medical care, and at-home recovery benefit
as defined in paragraphs (6)(C)1., 2., 3., 5., 7., 8., 9., and 10.,
respectively. The outpatient prescription drug benefit shall not be
included in a Medicare supplement policy sold after December 31,
2005.

12. Standardized Medicare supplement benefit high deductible
plan “J” shall consist of only the following: one hundred percent
(100%) of covered expenses following the payment of the annual high
deductible plan “J” deductible. The covered expenses include the
core benefit as defined in subsection (6)(B) of this rule, plus the
Medicare Part A deductible, skilled nursing facility care, Medicare
Part B deductible, one hundred percent (100%) of the Medicare Part
B excess charges, extended outpatient prescription drug benefit,
medically necessary emergency care in a foreign country, preventive
medical care benefit, and at-home recovery benefit as defined in
paragraphs (6)(C)1.,2.,3.,5.,7., 8., 9., and 10., respectively. The
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annual high deductible plan “J” deductible shall consist of out-of-
pocket expenses, other than premiums, for services covered by the
Medicare supplement plan “J” policy, and shall be in addition to any
other specific benefit deductibles. The annual deductible shall be fif-
teen hundred dollars ($1,500) for 1998 and 1999, and shall be based
on a calendar year. It shall be adjusted annually thereafter by the sec-
retary to reflect the change in the Consumer Price Index for all urban
consumers for the twelve (12)-month period ending with August of
the preceding year, and rounded to the nearest multiple of ten dollars
($10). The outpatient prescription drug benefit shall not be included
in a Medicare supplement policy sold after December 31, 2005.

(F) Make-up of two (2) Medicare supplement plans mandated by
the Medicare Prescription Drug, Improvement and Modernization
Act of 2003 (MMA).

1. Standardized Medicare supplement benefit plan “K” shall
consist of only those benefits described in paragraph (6)(D)1.

2. Standardized Medicare supplement plan “L” shall consist
only of those benefits described in paragraph (6)(D)2.

(G) New or Innovative Benefits. An issuer may, with the prior
approval of the commissioner, offer policies or certificates with
new or innovative benefits in addition to the benefits provided in
a policy or certificate that otherwise complies with the applicable
standards. The new or innovative benefits may include benefits
that are appropriate to Medicare supplement insurance, new or
innovative, not otherwise available, cost-effective, and offered in
a manner that is consistent with the goal of simplification of
Medicare supplement policies. After December 31, 2005, the
innovative benefit shall not include an outpatient prescription
drug benefit.

(9) Standard Medicare Supplement Benefit Plans for 2010
Standardized Medicare Supplement Benefit Plan Policies or
Certificates with an Effective Date for Coverage on or After June
1, 2010. The following standards are applicable to all Medicare
supplement policies or certificates delivered or issued for deliv-
ery in this state with an effective date for coverage on or after
June 1, 2010. No policy or certificate may be advertised, solicit-
ed, delivered, or issued for delivery in this state as a Medicare
supplement policy or certificate unless it complies with these ben-
efit plan standards. Benefit plan standards applicable to
Medicare supplement policies and certificates with an effective
date for coverage before June 1, 2010, remain subject to the
requirements of section (6) of this regulation.

(A)

1. An issuer shall make available to each prospective policy-
holder and certificate holder a policy form or certificate form
containing only the basic (core) benefits, as defined in subsection
(7)(B) of this regulation.

2. If an issuer makes available any of the additional benefits
described in subsection (7)(C), or offers standardized benefit
Plans K or L (as described in paragraphs (9)(E)8. and 9. of this
regulation), then the issuer shall make available to each prospec-
tive policyholder and certificate holder, in addition to the basic
(core) benefits as described in paragraph (9)(A)1. above, a policy
form or certificate form containing either standardized benefit
Plan C (as described in paragraph (9)(E)3. of this regulation) or
standardized benefit Plan F (as described in paragraph (9)(E)S.
of this regulation).

(B) No groups, packages, or combinations of Medicare supple-
ment benefits other than those listed in this section shall be
offered for sale in this state, except as may be permitted in sub-
section (9)(F) and in section (10) of this regulation.

(C) Benefit plans shall be uniform in structure, language, des-
ignation, and format to the standard benefit plans listed in this
subsection and conform to the definitions in section (2) of this
regulation. Each benefit shall be structured in accordance with
the format provided in subsections (7)(B) and (7)(C) of this reg-

ulation; or, in the case of Plans K or L, in paragraphs (9)(E)8. or
9. of this regulation and list the benefits in the order shown. For
purposes of this section, “structure, language, and format”
means style, arrangement, and overall content of a benefit.

(D) In addition to the benefit plan designations required in
subsection (C) of this section, an issuer may use other designa-
tions to the extent permitted by law.

(E) Make-up of 2010 Standardized Benefit Plans.

1. Standardized Medicare supplement benefit Plan A shall
include only the following: The basic (core) benefits as defined in
subsection (7)(B) of this regulation.

2. Standardized Medicare supplement benefit Plan B shall
include only the following: The basic (core) benefit as defined in
subsection (7)(B) of this regulation, plus one hundred percent
(100%) of the Medicare Part A deductible as defined in para-
graph (7)(C)1. of this regulation.

3. Standardized Medicare supplement benefit Plan C shall
include only the following: The basic (core) benefit as defined in
subsection (7)(B) of this regulation, plus one hundred percent
(100%) of the Medicare Part A deductible, skilled nursing facili-
ty care, one hundred percent (100%) of the Medicare Part B
deductible, and medically necessary emergency care in a foreign
country as defined in paragraphs (7)(C)1., 3., 4., and 6. of this
regulation, respectively.

4. Standardized Medicare supplement benefit Plan D shall
include only the following: The basic (core) benefit (as defined in
subsection (7)(B) of this regulation), plus one hundred percent
(100%) of the Medicare Part A deductible, skilled nursing facili-
ty care, and medically necessary emergency care in a foreign
country as defined in paragraphs (7)(C)1., 3., and 6. of this reg-
ulation, respectively.

5. Standardized Medicare supplement (regular) Plan F shall
include only the following: The basic (core) benefit as defined in
subsection (7)(B) of this regulation, plus one hundred percent
(100%) of the Medicare Part A deductible, the skilled nursing
facility care, one hundred percent (100%) of the Medicare Part B
deductible, one hundred percent (100%) of the Medicare Part B
excess charges, and medically necessary emergency care in a for-
eign country as defined in paragraphs (7)(C)1., 2., 4., 5., and 6.,
respectively.

6. Standardized Medicare supplement Plan F With High
Deductible shall include only the following: One hundred percent
(100%) of covered expenses following the payment of the annual
deductible set forth in subparagraph (9)(E)6.B.

A. The basic (core) benefit as defined in subsection (7)(B)
of this regulation, plus one hundred percent (100%) of the
Medicare Part A deductible, skilled nursing facility care, one
hundred percent (100%) of the Medicare Part B deductible, one
hundred percent (100%) of the Medicare Part B excess charges,
and medically necessary emergency care in a foreign country as
defined in paragraphs (7)(C)1., 3., 4., 5., and 6., of this regula-
tion, respectively.

B. The annual deductible in Plan F With High Deductible
shall consist of out-of-pocket expenses, other than premiums, for
services covered by regular Plan F, and shall be in addition to any
other specific benefit deductibles. The basis for the deductible
shall be one thousand five hundred dollars ($1,500) and shall be
adjusted annually from 1999 by the Secretary of the U.S.
Department of Health and Human Services to reflect the change
in the Consumer Price Index for all urban consumers for the
twelve (12)-month period ending with August of the preceding
year, and rounded to the nearest multiple of ten dollars ($10).

7. Standardized Medicare supplement benefit Plan G shall
include only the following: The basic (core) benefit as defined in
subsection (7)(B) of this regulation, plus one hundred percent
(100%) of the Medicare Part A deductible, skilled nursing facili-
ty care, one hundred percent (100%) of the Medicare Part B
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excess charges, and medically necessary emergency care in a for-
eign country as defined in paragraphs (7)(C)1., 3., 5., and 6.,
respectively.

8. Standardized Medicare supplement Plan K is mandated
by The Medicare Prescription Drug, Improvement and
Modernization Act of 2003, and shall include only the following:

A. Part A Hospital Coinsurance sixty-first through nineti-
eth days: Coverage of one hundred percent (100%) of the Part A
hospital coinsurance amount for each day used from the sixty-
first through the ninetieth day in any Medicare benefit period;

B. Part A Hospital Coinsurance ninety-first through the
one hundred fiftieth day: Coverage of one hundred percent
(100%) of the Part A hospital coinsurance amount for each
Medicare lifetime inpatient reserve day used from the ninety-first
through the one hundred fiftieth day in any Medicare benefit
period;

C. Part A Hospitalization After One Hundred Fifty (150)
Days: Upon exhaustion of the Medicare hospital inpatient cover-
age, including the lifetime reserve days, coverage of one hundred
percent (100%) of the Medicare Part A eligible expenses for hos-
pitalization paid at the applicable prospective payment system
(PPS) rate, or other appropriate Medicare standard of payment,
subject to a lifetime maximum benefit of an additional three hun-
dred sixty-five (365) days. The provider shall accept the issuer’s
payment as payment in full and may not bill the insured for any
balance;

D. Medicare Part A Deductible: Coverage for fifty percent
(50%) of the Medicare Part A inpatient hospital deductible
amount per benefit period until the out-of-pocket limitation is
met as described in subparagraph (9)(E)8.J.;

E. Skilled Nursing Facility Care: Coverage for fifty per-
cent (50%) of the coinsurance amount for each day used from the
twenty-first day through the one hundredth day in a Medicare
benefit period for post-hospital skilled nursing facility care eligi-
ble under Medicare Part A until the out-of-pocket limitation is
met as described in subparagraph (9)(E)8.J.;

F. Hospice Care: Coverage for fifty percent (50%) of cost
sharing for all Part A Medicare eligible expenses and respite care
until the out-of-pocket limitation is met as described in subpara-
graph (9)(E)8.J.;

G. Blood: Coverage for fifty percent (50%), under
Medicare Part A or B, of the reasonable cost of the first three (3)
pints of blood (or equivalent quantities of packed red blood cells,
as defined under federal regulations) unless replaced in accor-
dance with federal regulations until the out-of-pocket limitation
is met as described in subparagraph (9)(E)8.J.;

H. Part B Cost Sharing: Except for coverage provided in
subparagraph (9)(E)8.1., coverage for fifty percent (50%) of the
cost sharing otherwise applicable under Medicare Part B after
the policyholder pays the Part B deductible until the out-of-pock-
et limitation is met as described in subparagraph (9)(E)8.J.;

I. Part B Preventive Services: Coverage of one hundred
percent (100%) of the cost sharing for Medicare Part B preven-
tive services after the policyholder pays the Part B deductible;
and

J. Cost Sharing After Out-of-Pocket Limits: Coverage of
one hundred percent (100%) of all cost sharing under Medicare
Parts A and B for the balance of the calendar year after the indi-
vidual has reached the out-of-pocket limitation on annual expen-
ditures under Medicare Parts A and B of four thousand dollars
($4,000) in 2006, indexed each year by the appropriate inflation
adjustment specified by the secretary of the U.S. Department of
Health and Human Services.

9. Standardized Medicare supplement Plan L is mandated
by The Medicare Prescription Drug, Improvement and
Modernization Act of 2003, and shall include only the following:

A. The benefits described in subparagraphs (9)(E)8.A.,

B., C., and L;

B. The benefit described in subparagraphs (9)(E)8.D., E.,
F., G., and H., but substituting seventy-five percent (75%) for
fifty percent (50%); and

C. The benefit described in subparagraph (9)(E)8.J, but
substituting two thousand dollars ($2,000) for four thousand dol-
lars ($4,000).

10. Standardized Medicare supplement Plan M shall include
only the following: The basic (core) benefit as defined in subsec-
tion (7)(B) of this regulation, plus fifty percent (50%) of the
Medicare Part A deductible, skilled nursing facility care, and
medically necessary emergency care in a foreign country as
defined in paragraphs (7)(C)2., 3., and 6. of this regulation,
respectively.

11. Standardized Medicare supplement Plan N shall include
only the following: The basic (core) benefit as defined in subsec-
tion (7)(B) of this regulation, plus one hundred percent (100%) of
the Medicare Part A deductible, skilled nursing facility care, and
medically necessary emergency care in a foreign country as
defined in paragraphs (7)(C)1., 3., and 6., of this regulation,
respectively, with copayments in the following amounts:

A. The lesser of twenty dollars ($20) or the Medicare Part
B coinsurance or copayment for each covered health care
provider office visit (including visits to medical specialists); and

B. The lesser of fifty dollars ($50) or the Medicare Part B
coinsurance or copayment for each covered emergency room
visit, however, this copayment shall be waived if the insured is
admitted to any hospital and the emergency visit is subsequently
covered as a Medicare Part A expense.

(F) New or Innovative Benefits. An issuer may, with the prior
approval of the director, offer policies or certificates with new or
innovative benefits, in addition to the standardized benefits pro-
vided in a policy or certificate that otherwise complies with the
applicable standards. The new or innovative benefits shall
include only benefits that are appropriate to Medicare supple-
ment insurance, are new or innovative, are not otherwise avail-
able, and are cost-effective. Approval of new or innovative ben-
efits must not adversely impact the goal of Medicare supplement
simplification. New or innovative benefits shall not include an
outpatient prescription drug benefit. New or innovative benefits
shall not be used to change or reduce benefits, including a change
of any cost-sharing provision, in any standardized plan.

[(8)](10) Medicare Select Policies and Certificates.

A)

1. This section shall apply to Medicare Select policies and cer-
tificates, as defined in this section.

[(A)]2. No policy or certificate may be advertised as a Medicare
Select policy or certificate unless it meets the requirements of this
section.

(B) For the purposes of this section—

1. “Complaint” means any dissatisfaction expressed by an indi-
vidual concerning a Medicare Select issuer or its network providers;

2. “Grievance” means dissatisfaction expressed in writing by an
individual insured under a Medicare Select policy or certificate with
the administration, claims practices, or provision of services con-
cerning a Medicare Select issuer or its network providers;

3. “Medicare Select issuer” means an issuer offering, or seek-
ing to offer, a Medicare Select policy or certificate;

4. “Medicare Select policy” or “Medicare Select certificate”
mean respectively a Medicare supplement policy or certificate that
contains restricted network provisions;

5. “Network provider” means a provider of health care, or a
group of providers of health care, which has entered into a written
agreement with the issuer to provide benefits insured under a
Medicare Select policy;

6. “Restricted network provision” means any provision which
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conditions the payment of benefits, in whole or in part, on the use of
network providers; and

7. “Service area” means the geographic area approved by the
director within which an issuer is authorized to offer a Medicare
Select policy.

(C) The director may authorize an issuer to offer a Medicare
Select policy or certificate, pursuant to this section and Section 4358
of the Omnibus Budget Reconciliation Act (OBRA) of 1990, if the
director finds that the issuer has satisfied all of the requirements of
this rule.

(D) A Medicare Select issuer shall not issue a Medicare Select
policy or certificate in this state until its plan of operation has been
approved by the director.

(E) A Medicare Select issuer shall file a proposed plan of opera-
tion with the director in a format prescribed by the director. The plan
of operation shall contain at least the following information:

1. Evidence that all covered services that are subject to restrict-
ed network provisions are available and accessible through network
providers, including a demonstration that:

A. Services can be provided by network providers with rea-
sonable promptness with respect to geographic location, hours of
operation, and after-hour care. The hours of operation and availabil-
ity of after-hour care shall reflect usual practice in the local area.
Geographic availability shall reflect the usual travel times within the
community;

B. The number of network providers in the service area is
sufficient, with respect to current and expected policyholders,
either—

(D) To deliver adequately all services that are subject to a
restricted network provision; or
(II) To make appropriate referrals;

C. There are written agreements with network providers
describing specific responsibilities;

D. Emergency care is available twenty-four (24) hours per
day and seven (7) days per week; and

E. In the case of covered services that are subject to a restrict-
ed network provision and are provided on a prepaid basis, there are
written agreements with network providers prohibiting the providers
from billing or otherwise seeking reimbursement from or recourse
against any individual insured under a Medicare Select policy or cer-
tificate. This paragraph shall not apply to supplemental charges or
coinsurance amounts as stated in the Medicare Select policy or cer-
tificate;

2. A statement or map providing a clear description of the ser-
vice area;

3. A description of the grievance procedure to be utilized;

4. A description of the quality assurance program, including:

A. The formal organizational structure;

B. The written criteria for selection, retention, and removal
of network providers; and

C. The procedures for evaluating quality of care provided by
network providers, and the process to initiate corrective action when
warranted;

5. A list and description, by specialty, of the network providers;

6. Copies of the written information proposed to be used by the
issuer to comply with subsection (I) of this section; and

7. Any other information requested by the director.

()

1. A Medicare Select issuer shall file any proposed changes to
the plan of operation, except for changes to the list of network
providers, with the director prior to implementing the changes.
Changes shall be considered approved by the director after thirty (30)
days unless specifically disapproved.

2. An updated list of network providers shall be filed with the
director at least quarterly.

(G) A Medicare Select policy or certificate shall not restrict pay-
ment for covered services provided by non-network providers if—

1. The services are for symptoms requiring emergency care or
are immediately required for an unforeseen illness, injury, or a con-
dition; and

2. It is not reasonable to obtain services through a network
provider.

(H) A Medicare Select policy or certificate shall provide payment
for full coverage under the policy for covered services that are not
available through network providers.

(I) A Medicare Select issuer shall make full and fair disclosure in
writing of the provisions, restrictions, and limitations of the
Medicare Select policy or certificate to each applicant. This disclo-
sure shall include at least the following:

1. An outline of coverage sufficient to permit the applicant to
compare the coverage and premiums of the Medicare Select policy or
certificate with—

A. Other Medicare supplement policies or certificates offered
by the issuer; and
B. Other Medicare Select policies or certificates;

2. A description (including address, phone number, and hours
of operation) of the network providers, including primary care physi-
cians, specialty physicians, hospitals, and other providers;

3. A description of the restricted network provisions, including
payments for coinsurance and deductibles when providers other than
network providers are utilized. Except to the extent specified in the
policy or certificate, expenses incurred when using out-of-network
providers do not count toward the out-of-pocket annual limit con-
tained in plans “K” and “L”;

4. A description of coverage for emergency and urgently need-
ed care and other out-of-service area coverage;

5. A description of limitations on referrals to restricted network
providers and to other providers;

6. A description of the policyholder’s rights to purchase any
other Medicare supplement policy or certificate otherwise offered by
the issuer; and

7. A description of the Medicare Select issuer’s quality assur-
ance program and grievance procedure.

(J) Prior to the sale of a Medicare Select policy or certificate, a
Medicare Select issuer shall obtain from the applicant a signed and
dated form stating that the applicant has received the information
provided pursuant to subsection (I) of this section and that the appli-
cant understands the restrictions of the Medicare Select policy or cer-
tificate.

(K) A Medicare Select issuer shall have and use procedures for
hearing complaints and resolving written grievances from the sub-
scribers. The procedures shall be aimed at mutual agreement for set-
tlement and may include arbitration procedures.

1. The grievance procedure shall be described in the policy and
certificates and in the outline of coverage.

2. At the time the policy or certificate is issued, the issuer shall
provide detailed information to the policyholder describing how a
grievance may be registered with the issuer.

3. Grievances shall be considered in a timely manner and shall
be transmitted to appropriate decision-makers who have authority to
fully investigate the issue and take corrective action.

4. If a grievance is found to be valid, corrective action shall be
taken promptly.

5. All concerned parties shall be notified about the results of a
grievance.

6. The issuer shall report no later than each March thirty-first
to the director regarding its grievance procedure. The report shall be
in a format prescribed by the director and shall contain the number
of grievances filed in the past year and a summary of the subject,
nature, and resolution of such grievances.

(L) At the time of initial purchase, a Medicare Select issuer shall
make available to each applicant for a Medicare Select policy or cer-
tificate the opportunity to purchase any Medicare supplement policy
or certificate otherwise offered by the issuer.
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1. At the request of an individual insured under a Medicare
Select policy or certificate, a Medicare Select issuer shall make avail-
able to the individual insured the opportunity to purchase a Medicare
supplement policy or certificate offered by the issuer which has com-
parable or lesser benefits and which does not contain a restricted net-
work provision. The issuer shall make the policies or certificates
available without requiring evidence of insurability after the
Medicare Select policy or certificate has been in force for six (6)
months.

2. For the purposes of this subsection, a Medicare supplement
policy or certificate will be considered to have comparable or lesser
benefits unless it contains one (1) or more significant benefits not
included in the Medicare Select policy or certificate being replaced.
For the purposes of this paragraph, a significant benefit means cov-
erage for the Medicare Part A deductible, coverage for at-home
recovery services, or coverage for Part B excess charges.

(N) Medicare Select policies and certificates shall provide for con-
tinuation of coverage in the event the secretary of Health and Human
Services determines that Medicare Select policies and certificates
issued pursuant to this section should be discontinued due to either
the failure of the Medicare Select Program to be reauthorized under
law or its substantial amendment.

1. Each Medicare Select issuer shall make available to each
individual insured under a Medicare Select policy or certificate the
opportunity to purchase any Medicare supplement policy or certifi-
cate offered by the issuer which has comparable or lesser benefits
and which does not contain a restricted network provision. The
issuer shall make the policies and certificates available without
requiring evidence of insurability.

2. For the purposes of this subsection, a Medicare supplement
policy or certificate will be considered to have comparable or lesser
benefits unless it contains one (1) or more significant benefits not
included in the Medicare Select policy or certificate being replaced.
For the purposes of this paragraph, a significant benefit means cov-
erage for the Medicare Part A deductible, coverage for at-home
recovery services, or coverage for Part B excess charges.

(O) A Medicare Select issuer shall comply with reasonable
requests for data made by state or federal agencies, including the
United States Department of Health and Human Services, for the
purpose of evaluating the Medicare Select Program.

[(9)](11) Open Enrollment.

(A) [No] An issuer shall not deny or condition the issuance or
effectiveness of any Medicare supplement policy or certificate avail-
able for sale in this state, nor discriminate in the pricing of a policy
or certificate because of the health status, claims experience, receipt
of health care, or medical condition of an applicant in the case of an
application for a policy or certificate that is submitted prior to or dur-
ing the six (6)-month period beginning with the first day of the first
month in which the applicant is both sixty-five (65) years of age or
older and is enrolled for benefits under Medicare Part B.

1. Each Medicare supplement policy and certificate currently
available from an insurer shall be made available to all applicants
who qualify under this subsection without regard to age.

(B) No issuer shall deny or condition the issuance or effectiveness
of any Medicare supplement policy or certificate available for sale in
this state, nor discriminate in the pricing of that policy or certificate
because of the health status, claims experience, receipt of health
care, or medical condition of an applicant under age sixty-five (65),
if:

1. The application for the policy or certificate is submitted prior
to or during the six (6)-month period beginning with the first day of
the first month during which the applicant becomes enrolled for ben-
efits under Medicare Part B, without regard to age, after June 30,
1998; or

2. The applicant was enrolled for benefits under Medicare Part
B without regard to age on or prior to June 30, 1998, and the appli-
cation for a policy or certificate is submitted during the six (6)-month
period beginning with June 30, 1998.

©

1. If an applicant qualifies under either subsection /(9)/(11)(A)
or (B), submits an application during the applicable time period ref-
erenced in those subsections, and, as of the date of application, has
had a continuous period of creditable coverage of at least six (6)
months, the issuer shall not exclude benefits based on a preexisting
condition.

2. If the applicant qualifies under either subsection /(9)/(11)(A)
or (B), submits an application during the applicable time period ref-
erenced in those subsections, and, as of the date of application, has
had a continuous period of creditable coverage that is less than six
(6) months, the issuer shall reduce the period of any preexisting con-
dition exclusion by the aggregate of the period of creditable coverage
applicable to the applicant as of the enrollment date. The secretary
shall specify the manner of the reduction under this subsection.

(D) Each Medicare supplement policy and certificate currently
available from an issuer shall be made available to all applicants to
whom an issuer is required to issue a policy or certificate of
Medicare supplement insurance under this section.

(E) No issuer required by subsection (B) of this section to issue
policies or certificates of Medicare supplement insurance shall dis-
criminate as to rates, between the rates charged to persons enrolled
under subsection (B) of this section and the average rates charged for
participation in that policy form number or certificate form number
by persons enrolled in Medicare Part B by reason of age, or dis-
criminate between persons entitled to enroll in the policy form num-
ber or certificate form number under subsection (B) of this section
and other enrollees in the policy form number or certificate form
number in other terms or conditions of the plan, policy form num-
ber, or certificate form number.

1. An issuer must demonstrate compliance with this section for
each plan, type, and form level permitted under subsection
[(13)](15)(D) by either—

A. Charging a premium rate for disabled persons that does
not exceed the lowest available aged premium rate for that plan, type,
and form level; or

B. Charging a premium rate for disabled persons that does
not exceed the “weighted average aged premium rate” for that plan,
type, and form level, and providing, at the time of each rate filing,
its calculation of the “weighted average aged premium rate” for each
plan, type, and form level.

2. The “weighted average aged premium rate” is determined
by—

A. First multiplying the premium rate (calculated prior to
modal, area, and other factors) for each age band, age sixty-five (65)
and over, by the number of Missouri insureds in-force in that age
band to arrive at the total Missouri premium for each age band age
sixty-five (65) and over; and

B. Then calculating the sum of the Missouri premium for all
age bands age sixty-five (65) and over to arrive at the total Missouri
premium for all age bands age sixty-five (65) and over; and

C. Then calculating the sum of the Missouri insureds in-force
for all age bands age sixty-five (65) and over to arrive at the total
number of Missouri insureds in-force for all age bands age sixty-five
(65) and over; and

D. Then dividing the total Missouri premium for all age
bands age sixty-five (65) and over by the total number of Missouri
insureds in-force for all age bands, age sixty-five (65) and over to
determine the weighted average aged premium rate.

3. Modal, area, and other factors may be added to the disabled
premium.

(F) Each Medicare supplement carrier shall actively market
Medicare supplement insurance during the open enrollment periods



September 1, 2009
Vol. 34, No. 17

Missouri Register

Page 1815

described in subsection (B) of this section.

(G) No Medicare supplement carrier shall directly or indirectly
engage in the following activities respecting persons enrolled in
Medicare Part B by reason of disability during the open enrollment
periods described in subsection (B) of this section:

1. Encouraging or directing such persons to refrain from filing
an application for Medicare supplement insurance because of the
health status, claims experience, receipt of health care, or medical
condition of the person; and

2. Encouraging or directing such persons to seek coverage from
another carrier because of the health status, claims experience,
receipt of health care, or medical condition of the person.

(H) No Medicare supplement carrier shall, directly or indirectly,
enter into any contract, agreement, or arrangement with an insurance
producer that provides for or results in the compensation paid to an
insurance producer for the sale of a Medicare supplement policy or
certificate to be varied because of the age, health status, claims expe-
rience, receipt of health care, or medical condition of an applicant
eligible by reason of subsection (B) of this section for Medicare sup-
plement insurance.

(I) A Medicare supplement carrier shall provide reasonable com-
pensation, as provided under the plan of operation of the program,
to an insurance producer, if any, for the sale, during the open enroll-
ment periods described in subsection (B) of this section, of a
Medicare supplement insurance policy or certificate.

(J) No Medicare supplement insurance carrier shall terminate, fail
to renew, or limit its contract or agreement of representation with an
insurance producer for any reason related to the age, health status,
claims experience, receipt of health care, or medical condition of an
applicant, eligible by reason of subsection (B) of this section for
Medicare supplement insurance, placed by the insurance producer
with the Medicare supplement insurance carrier.

(K) Denial by a Medicare supplement insurance carrier of an
application for coverage made during either of the open enrollment
periods described in subsection (B) of this section shall be in writing
and state the specific reason or reasons for the denial.

(L) Except as provided in subsection (C) of this section and sec-
tion /(27)](23), subsections (A) and (B) of this section shall not be
construed as preventing the exclusion of benefits under a policy, dur-
ing the first six (6) months, based on a preexisting condition for
which the policyholder or certificate holder received treatment or
was otherwise diagnosed during the six (6) months before the cover-
age became effective.

[(70)](12) Guaranteed Issue for Eligible Persons.
(A) Guaranteed Issue.

1. Eligible persons are those individuals described in subsection
(B) of this section who seek to enroll under the policy during the
period specified in subsection (C) of this section, and who submit
evidence of the date of termination, disenrollment, or Medicare Part
D enrollment with the application for a Medicare supplement policy.

2. With respect to eligible persons, an issuer shall not deny or
condition the issuance or effectiveness of a Medicare supplement
policy described in subsection (E) of this section that is offered and
is available for issuance to new enrollees by the issuer, shall not dis-
criminate in the pricing of such a Medicare supplement policy
because of health status, claims experience, receipt of health care, or
medical condition, and shall not impose an exclusion of benefits
based on a preexisting condition under such a Medicare supplement
policy.

(B) Eligible Persons. An eligible person is an individual described
in any of the following paragraphs:

1. The individual is enrolled under an employee welfare benefit
plan that provides health benefits that supplement the benefits under
Medicare; and the plan terminates, or the plan ceases to provide all
such supplemental health benefits to the individual, or the individ-
ual leaves the plan;

2. The individual is enrolled with a Medicare Advantage orga-
nization under a Medicare Advantage plan under Part C of Medicare,
and any of the following circumstances apply, or the individual is
sixty-five (65) years of age or older and is enrolled with a Program
of All-Inclusive Care for the Elderly (PACE) provider under section
1894 of the Social Security Act, and there are circumstances similar
to those described below that would permit discontinuance of the
individual’s enrollment with such provider if such individual were
enrolled in a Medicare Advantage plan:

A. The [organization’s or plan’s] certification of the orga-
nization or plan has been terminated /or the organization has
terminated or otherwise discontinued providing the plan in
the area in which the individual resides];

B. The organization has terminated or otherwise discon-
tinued providing the plan in the area in which the individual
resides;

[B.JC. The individual is no longer eligible to elect the plan
because of a change in the individual’s place of residence or
[because the plan is terminated for all individuals within a
residence area or because of another] other change in circum-
stances specified by the secretary, but not including termination of
the individual’s enrollment on the basis described in section
1851(g)(3)(B) of the federal Social Security Act (where the individ-
ual has not paid premiums on a timely basis or has engaged in dis-
ruptive behavior as specified in standards under section 1856), or
the plan is terminated for all individuals within a residence area;

[C./D. The individual demonstrates, in accordance with
guidelines established by the secretary, that—

(I) The organization offering the plan substantially violat-
ed a material provision of the organization’s contract under this part
in relation to the individual, including the failure to provide an
enrollee on a timely basis medically necessary care for which bene-
fits are available under the plan or the failure to provide such covered
care in accordance with applicable quality standards; or

(II) The organization, insurance producer, or other entity
acting on the organization’s behalf/,/ materially misrepresented the
plan’s provisions in marketing the plan to the individual; or

[D.JE. The individual meets such other exceptional condi-
tions as the secretary may provide;

3.

A. The individual is enrolled with—

(I) An eligible organization under a contract under section
1876 of the Social Security Act (Medicare risk or cost);

(II) A similar organization operating under demonstration
project authority, effective for periods before April 1, 1999;

(III) An organization under an agreement under section
1833(a)(1)(A) of the Social Security Act (health care prepayment
plan); or

(IV) An organization under a Medicare Select Policy; and

B. The enrollment ceases under the same circumstances that
would permit discontinuance of an individual’s election of coverage
under paragraph /(70)](12)(B)2.;

4. The individual is enrolled under a Medicare supplement pol-
icy and the enrollment ceases because—

A.

(I) Of the insolvency of the issuer or bankruptcy of the
non-issuer organization; or

(II) Of other involuntary termination of coverage or enroll-
ment under the policy;

B. The issuer of the policy substantially violated a material
provision of the policy; or

C. The issuer, insurance producer, or other entity acting on
the issuer’s behalf/,/ materially misrepresented the policy’s provi-
sions in marketing the policy to the individual;

5.

A. The individual was enrolled under a Medicare supplement
policy and terminates enrollment and subsequently enrolls, for the
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first time, with any Medicare Advantage organization under a
Medicare Advantage plan under Part C of Medicare, any eligible
organization under a contract under section 1876 (Medicare /[risk or]
cost), any similar organization operating under demonstration project
authority, any PACE provider under section 1894 of the Social
Security Act, /an organization under an agreement under sec-
tion 1833(a)(1)(A) (health care prepayment plan),] or a
Medicare Select policy; and

B. The subsequent enrollment under subparagraph
[(710)]J(12)(B)5.A. is terminated by the enrollee during any period
within the first twelve (12) months of such subsequent enrollment
(during which the enrollee is permitted to terminate such subsequent
enrollment under section 1851(e) of the federal Social Security Act);
or

6. The individual, upon first becoming eligible for benefits
under Part A of Medicare at age sixty-five (65), enrolls in a
Medicare Advantage plan under Part C of Medicare, or with a PACE
provider under section 1894 of the Social Security Act, and disen-
rolls from the plan or program by not later than twelve (12) months
after the effective date of enrollment; /and/

7. The individual enrolls in a Medicare Part D plan during the
initial enrollment period and, at the time of enrollment in Part D, was
enrolled under a Medicare supplement policy that covers outpatient
prescription drugs and the individual terminates enrollment in the
Medicare supplement policy and submits evidence of enrollment in
Medicare Part D along with the application for a policy described in
paragraph (E)4. of this section; and

8. Any individual who terminates Medicare supplement cover-
age within thirty (30) days of the annual policy anniversary.

(C) Guarantee Issue Time Periods.

1. In the case of an individual described in paragraph (B)1. of
this section, the guaranteed issue period begins on the later of: (i) the
date the individual receives a notice of termination or cessation of all
supplemental health benefits (or, if a notice is not received, notice
that a claim has been denied because of a termination or cessation);
or (ii) the date that the applicable coverage terminates or ceases; and
ends sixty-three (63) days thereafter;

2. In the case of an individual described in paragraph (B)2.,
(B)3., (B)S., or (B)6. of this section whose enrollment is terminated
involuntarily, the guaranteed issue period begins on the date that the
individual receives a notice of termination and ends sixty-three (63)
days after the date the applicable coverage /was]/ is terminated;

3. In the case of an individual described in subparagraph
(B)4.A. of this section, the guarantee issue period begins on the ear-
lier of: (i) the date that individual receives a notice of termination, a
notice of the issuer’s bankruptcy or insolvency, or other such similar
notice if any, and (ii) the date that the applicable coverage is termi-
nated, and ends on the date that is sixty-three (63) days after the date
the coverage /was] is terminated;

4. In the case of an individual described in paragraph (B)2.,
subparagraph (B)4.B./,/ or (B)4.C., or paragraph (B)S. or (B)6./,/
of this section who disenrolls voluntarily, the guaranteed issue peri-
od begins on the date that is sixty (60) days before the effective date
of the disenrollment and ends on the date that is sixty-three (63) days
after the effective date;

5. In the case of an individual described in paragraph (B)7. of
this section, the guaranteed issue period begins on the date the indi-
vidual receives notice pursuant to section 1882(v)(2)(B) of the Social
Security Act from the Medicare supplement issuer during the sixty
(60)-day period immediately preceding the initial Part D enrollment
period and ends on the date that is sixty-three (63) days after the
effective date of the individual’s coverage under Medicare Part D;
and

6. In the case of an individual described in subsection (B) of this
section but not described in the preceding provisions of this subsec-
tion, the guaranteed issue period begins on the effective date of dis-
enrollment or the effective date of the loss of coverage under the

group health plan and ends on the date that is sixty-three (63) days
after the effective date.

(D) Extended Medigap Access for Interrupted Trial Periods.

1. In the case of an individual described in paragraph (B)5. of
this section (or deemed to be so described, pursuant to this para-
graph) whose enrollment with an organization or provider described
in subparagraph (B)5.A. of this section is involuntarily terminated
within the first twelve (12) months of enrollment, and who, without
an intervening enrollment, enrolls with another organization or
provider, the subsequent enrollment shall be deemed to be an initial
enrollment described in paragraph /(70)/(12)(B)/6.]5.; and

2. In the case of an individual described in paragraph (B)6. of
this section (or deemed to be so described, pursuant to this para-
graph) whose enrollment with a plan or in a program described in
paragraph (B)6. of this section is involuntarily terminated within the
first twelve (12) months of enrollment, and who, without an inter-
vening enrollment, enrolls in another such plan or program, the sub-
sequent enrollment shall be deemed to be an initial enrollment
described in paragraph /(70)]/(12)(B)6.; and

3. For purposes of paragraphs (B)5. and (B)6. of this section,
no enrollment of an individual with an organization or provider
described in subparagraph (B)5.A. of this section, or with a plan or
in a program described in paragraph (B)6. of this section, may be
deemed to be an initial enrollment under this paragraph after the two
(2)-year period beginning on the date on which the individual first
enrolled with such an organization, provider, plan, or program.

(E) Products to Which Eligible Persons Are Entitled. The
Medicare supplement policy to which eligible persons are entitled
under—

1. Paragraphs /(70)]J(12)(B)1., 2., 3., and 4. is a Medicare sup-
plement policy which has a benefit package classified as Plan A, B,
C, [or] F (including F with a high deductible), K, or L offered by
any issuer;

2.

A. Subject to subparagraph B., paragraph /(70)](12)(B)S. is
the same Medicare supplement policy in which the individual was
most recently enrolled, if available from the same issuer, or, if not
so available, a policy described in paragraph 1. of this subsection;

B. After December 31, 2005, if the individual was most
recently enrolled in a Medicare supplement policy with an outpatient
prescription drug benefit, a Medicare supplement policy described in
this subparagraph is:

(I) The policy available from the same issuer but modified
to remove the outpatient prescription drug coverage; or

(II) At the election of the policyholder, an A, B, C, F
(including F with a high deductible), K, or L policy that is offered
by any issuer;

[2.]3. Paragraph /[(70)]/(12)(B)6. shall include any Medicare
supplement policy offered by any issuer;

[3.74. Paragraph /(70)]/(12)(B)7. is a Medicare supplement pol-
icy that has a benefit package classified as Plan A, B, C, F (includ-
ing F with a high deductible), K, or L, and that is offered and is
available for issuance to new enrollees by the same issuer that issued
the individual’s Medicare supplement policy with outpatient pre-
scription drug coverage; and

[4.]5. Paragraph [(710)(B)8. shall include any Medicare
supplement policy offered by any issuer but only a policy of
the same plan as the coverage in which the individual was
most recently enrolled.](12)(B)8. shall include any Medicare
supplement policy offered by any issuer, but only a policy of the
same plan as the coverage in which the individual was most
recently enrolled, if available, or, if not so available due to
changes in the Medicare supplement plan designs, a policy with
a benefit package classified as Plan A, B, C, F (including F with
a high deductible), K, or L.

(F) Notification Provisions.

1. At the time of an event described in subsection (B) of this
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section because of which an individual loses coverage or benefits due
to the termination of a contract or agreement, policy, or plan, the
organization that terminates the contract or agreement, the issuer ter-
minating the policy, or the administrator of the plan being terminat-
ed, respectively, shall notify the individual of his or her rights under
this section, and of the obligations of issuers of Medicare supplement
policies under subsection (A). Such notice shall be communicated
contemporaneously with the notification of termination.

2. At the time of an event described in subsection (B) of this
section because of which an individual ceases enrollment under a
contract or agreement, policy, or plan, the organization that offers
the contract or agreement, regardless of the basis for the cessation of
enrollment, the issuer offering the policy, or the administrator of the
plan, respectively, shall notify the individual of his or her rights
under this section, and of the obligations of issuers of Medicare sup-
plement policies under subsection (A) of this section. Such notice
shall be communicated within ten (10) working days of the issuer
receiving notification of disenrollment.

[(17)](13) Standards for Claims Payment.

(A) An issuer shall comply with section 1882(c)(3) of the Social
Security Act (as enacted by section 4081(b)(2)(C) of the Omnibus
Budget Reconciliation Act of 1987 (OBRA) 1987, P.L. No. 100-203)
by—

1. Accepting a notice from a Medicare carrier on dually
assigned claims submitted by participating physicians and suppliers
as a claim for benefits in place of any other claim form otherwise
required and making a payment determination on the basis of the
information contained in that notice;

2. Notifying the participating physician or supplier and the ben-
eficiary of the payment determination;

3. Paying the participating physician or supplier directly;

4. Furnishing, at the time of enrollment, each enrollee with a
card listing the policy name, number, and a central mailing address
to which notices from a Medicare carrier may be sent;

5. Paying user fees for claim notices that are transmitted elec-
tronically or otherwise; and

6. Providing to the secretary of Health and Human Services, at
least annually, a central mailing address to which all claims may be
sent by Medicare carriers.

(B) Compliance with the requirements set forth in subsection (A)
above shall be certified on the Medicare supplement insurance expe-
rience reporting form.

[(72)](14) Loss Ratio Standards and Refund or Credit of Premium.
(A) Loss Ratio Standards.
1.

A. A Medicare Supplement policy form or certificate form
shall not be delivered or issued for delivery unless the policy form or
certificate form can be expected, as estimated for the entire period
for which rates are computed to provide coverage, to return to poli-
cyholders and certificate holders in the form of aggregate benefits
(not including anticipated refunds or credits) provided under the pol-
icy form or certificate form the higher of the originally filed antici-
pated loss ratio or—

(I) At least seventy-five percent (75%) of the aggregate
amount of premiums earned in the case of group policies; or

(II) At least sixty-five percent (65%) of the aggregate
amount of premiums earned in the case of individual policies.

B. [The ratios specified in this subsection shall be
c/Calculated on the basis of incurred claims experience or incurred
health care expenses where coverage is provided by a health mainte-
nance organization on a service rather than reimbursement basis and
earned premiums for the period and in accordance with accepted
actuarial principles and practices. Incurred health care expenses
where coverage is provided by a health maintenance organization
shall not include:

(I) Home office and overhead costs;

(II) Advertising costs;

(IIT) Commissions and other acquisition costs;
(IV) Taxes;

(V) Capital costs;

(VI) Administrative costs; and

(VID) Claims processing costs.

2. All filings of rates and rating schedules shall demonstrate that
expected claims in relation to premiums comply with the require-
ments of this section when combined with actual experience to date.
Filings of rate revisions shall also demonstrate that the anticipated
loss ratio over the entire future period for which the revised rates are
computed to provide coverage can be expected to meet the appropri-
ate loss ratio standards /(future loss ratio)].

3. For purposes of applying paragraph (A)1. of this section and
paragraph /(D)](C)3. of section /(73)](15) only, policies issued as a
result of solicitations of individuals through the mails or by mass
media advertising (including both print and broadcast advertising)
shall be deemed to be individual policies.

4. For policies issued prior to July 30, 1992, expected claims in
relation to premiums shall meet—

A. The originally filed anticipated loss ratio when combined
with the actual experience since inception (the lifetime loss ratio);

B. The appropriate loss ratio requirement from parts
(A)1.A.(I) and (II) of this section when combined with actual expe-
rience beginning with January 1, 2006 to date; and

C. The appropriate loss ratio requirement from parts
(A)1.A.(I) and (II) of this section over the entire future period for
which the rates are computed to provide coverage.

(B) Refund or Credit Calculation.

1. An issuer shall collect and file with the director by May 31
of each year the data contained in the applicable reporting form con-
tained in Appendix A, included herein, for each type in a standard
Medicare supplement benefit plan.

2. If on the basis of the experience as reported the benchmark
ratio since inception (ratio 1) exceeds the adjusted experience ratio
since inception (ratio 3), then a refund or credit calculation is
required. The refund calculation shall be done on a statewide basis
for each type in a standard Medicare supplement benefit plan. For
purposes of the refund or credit calculation, experience on policies
issued within the reporting year shall be excluded.

3. For the purposes of this section, policies or certificates issued
prior to July 30, 1992, the issuer shall make the refund or credit cal-
culation separately for all individual policies (including all group
policies subject to an individual loss ratio standard when issued)
combined and all other group policies combined for experience after
January 1, 2006. The first report shall be due by May 31, 2008.

4. A refund or credit shall be made only when the benchmark
loss ratio exceeds the adjusted experience loss ratio and the amount
to be refunded or credited exceeds a de minimis level. The refund
shall include interest from the end of the calendar year to the date of
the refund or credit at a rate specified by the secretary of Health and
Human Services, but in no event shall it be less than the average rate
of interest for thirteen (13)-week Treasury notes. A refund or credit
against premiums due shall be made by September 30 following the
experience year upon which the refund or credit is based.

(C) Annual Filing of Premium Rates. An issuer of Medicare sup-
plement policies and certificates issued before or after the effective
date of April 3, 1993, in this state shall file annually its rates, rating
schedule, and supporting documentation including ratios of incurred
losses to earned premiums by policy duration for approval by the
director in accordance with the filing requirements and procedures
prescribed by the director. The supporting documentation shall also
demonstrate in accordance with actuarial standards of practice using
reasonable assumptions that the appropriate loss ratio standards can
be expected to be met over the entire period for which rates are com-
puted. The demonstration shall exclude active life reserves. An
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expected third-year loss ratio which is greater than or equal to the
applicable percentage shall be demonstrated for policies or certifi-
cates in force less than three (3) years.

[1.] As soon as practicable, but prior to the effective date of
enhancements in Medicare benefits, every issuer of Medicare sup-
plement policies or certificates in this state shall file with the direc-
tor, in accordance with the applicable filing procedures of this state—

1.

A. Appropriate premium adjustments necessary to produce
loss ratios as anticipated for the current premium for the applicable
policies or certificates. The supporting documents necessary to jus-
tify the adjustment shall accompany the filing;

B. An issuer shall make premium adjustments necessary to
produce an expected loss ratio under the policy or certificate to con-
form to minimum loss ratio standards for Medicare supplement poli-
cies and which are expected to result in a loss ratio at least as great
as that originally anticipated in the rates used to produce current pre-
miums by the issuer for the Medicare supplement policies or certifi-
cates. No premium adjustment which would modify the loss ratio
experience under the policy other than the adjustments described
herein shall be made with respect to a policy at any time other than
upon its renewal date or anniversary date; and

C. If an issuer fails to make premium adjustments acceptable
to the director, the director may order premium adjustments,
refunds, or premium credits deemed necessary to achieve the loss
ratio required by this section.

2. Any appropriate riders, endorsements, or policy forms need-
ed to accomplish the Medicare supplement policy or certificate mod-
ifications necessary to eliminate benefit duplications with Medicare.
The riders, endorsements, or policy forms shall provide a clear
description of the Medicare supplement benefits provided by the pol-
icy or certificate.

(D) Public Hearings. The director may conduct a public hearing to
gather information concerning a request by an issuer for an increase
in a rate for a policy form or certificate form issued before or after
the effective date of April 8, 1993, if the experience of the form for
the previous reporting period is not in compliance with the applica-
ble loss ratio standard. The determination of compliance is made
without consideration of any refund or credit for the reporting peri-
od. Public notice of the hearing shall be furnished in a manner
deemed appropriate by the director.

[(13)](15) Filing and Approval of Policies and Certificates and
Premium Rates.

(A) An issuer shall not deliver or issue for delivery a policy or cer-
tificate to a resident of this state unless the policy form or certificate
form has been filed with and approved by the director in accordance
with filing requirements prescribed by the director.

(B) An issuer shall file any riders or amendments to policy or cer-
tificate forms to delete outpatient prescription drug benefits as
required by the Medicare Prescription Drug, Improvement, and
Modernization Act of 2003 only with the director in the state in
which the policy or certificate was issued.

(C) An issuer shall not use or change premium rates for a
Medicare supplement policy or certificate unless the rates, rating
schedule and supporting documentation have been filed with and
approved by the director in accordance with the filing requirements
and procedures prescribed by the director.

D)

1. Except as provided in paragraph 2. of this subsection, an
issuer shall not file for approval more than one (1) form of a policy
or certificate of each type for each standard Medicare supplement
benefit plan.

2. An issuer may offer, with the approval of the director, up to
four (4) additional policy forms or certificate forms of the same type
for the same standard Medicare supplement benefit plan, one (1) for
each of the following cases:

A. The inclusion of new or innovative benefits;

B. The addition of either direct response or insurance pro-
ducer marketing methods;

C. The addition of either guaranteed issue or underwritten
coverage; and

D. The offering of coverage to individuals eligible for
Medicare by reason of disability.

3. For the purposes of this section, a “type” means an individ-
ual policy, a group policy, an individual Medicare Select policy, or a
group Medicare Select policy.

€2

1. Except as provided in subparagraph 1.A. of this subsection,
an issuer shall continue to make available for purchase any policy
form or certificate form issued after April 8, 1993, that has been
approved by the director. A policy form or certificate form shall not
be considered to be available for purchase unless the issuer has
actively offered it for sale in the previous twelve (12) months.

A. An issuer may discontinue the availability of a policy form
or certificate form if the issuer provides to the director in writing its
decision at least thirty (30) days prior to discontinuing the availabil-
ity of the form of the policy or certificate. After receipt of the notice
by the director, the issuer shall no longer offer for sale the policy
form or certificate form in this state.

B. An issuer that discontinues the availability of a policy form
or certificate form pursuant to subparagraph 1.A. of this subsection
shall not file for approval a new policy form or certificate form of the
same type for the same standard Medicare supplement benefit plan
as the discontinued form for a period of five (5) years after the issuer
provides notice to the director of the discontinuance. The period of
discontinuance may be reduced if the director determines that a
shorter period is appropriate.

2. The sale or other transfer of Medicare supplement business
to another issuer shall be considered a discontinuance for the pur-
poses of this subsection.

[3. Effect of change in rating structure or methodology.

A. A change in the rating structure or methodology
includes, but is not limited to:

(l) A change between community rating, issue-age
rating, and attained-age rating;

(ll) A change in class structure (e.g., one class v.
smoker/non-smoker class, unisex v. male/female classes);
and

(lll) A change between rating for each age v. age-
banded rates.]

[B.]3. A change in the rating structure or methodology shall be
considered a discontinuance under paragraph 1. of this subsection
unless the issuer complies with the following requirements:

[(/)JA. The issuer provides an actuarial memorandum, in a
form and manner prescribed by the director, describing the manner
in which the revised rating methodology and resultant rates differ
from the existing rating methodology and existing rates; and

[(l/)JB. The issuer does not subsequently put into effect a
change of rates or rating factors that would cause the percentage dif-
ferential between the discontinued and subsequent rates as described
in the actuarial memorandum to change. Such actuarially equivalent
policies or certificates shall be combined for filing purposes under
paragraph /(73)]J(15)(H)11. The director may approve a change to
the differential which is in the public interest.

[C. Notwithstanding subparagraph B. of this para-
graph, where an issuer changes a rating structure or
methodology and rates calculated under the new methodol-
ogy are not actuarially equivalent to the old rates, the
change in rating structure or methodology will be considered
a discontinuance under subparagraph (13)(E)1.A. The actu-
arial equivalency of rates must be determined by a compari-
son of weighted average premium rate under the old and the
new methodology, except in the case of a change between
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attained-age and issue-age rating where the actuarial equiv-
alency of the rates will be determined from a comparison of
actuarial present value of lifetime premiums by age or age-
band.]

)

1. Except as provided in paragraph (F)2. of this section, the
experience of all policy forms or certificate forms of the same type
in a standard Medicare supplement benefit plan shall be combined
for purposes of the refund or credit calculation prescribed in section
[(712)](14) of this rule.

2. Forms assumed under an assumption reinsurance agreement
shall not be combined with the experience of other forms for pur-
poses of the refund or credit calculation.

(&)

1. An issuer shall not present for filing or approval a rate struc-
ture for its Medicare supplement policies or certificates issued after
January 1, 2000, based upon attained-age rating as a structure or
methodology. Notwithstanding, an issuer may continue in-force poli-
cies and certificates issued prior to January 1, 2000.

2. Where an issuer files for approval of a rate structure for pol-
icy forms or certificate forms which reflects a change in methodolo-
gy from attained age to issue age, the issuer must demonstrate the
actuarial equivalency of the rates proposed with the previously
approved attained-age rates as required by paragraph /(73)/(15)(E)3.
If the policy forms or certificate forms were at any time approved by
the director under an issue-age methodology, the issuer must use the
most recently approved issue-age rate schedule as its proposed rate
schedule for the policy forms or certificate forms and need make no
further showing of actuarial equivalency under /(73)/(15)(E)3.

(H) Filing requirements and procedures for change of Medicare
supplement insurance premium rate and for annual filing of premium
rates.

1. When an issuer files for approval of annual premium rates for
a plan under subsection /(72)](14)(C) or a change of premium rates
for a plan under subsection /{73)](15)(C), the following documenta-
tion must be provided to the director as part of the rate filing in addi-
tion to any other documentation required by law or regulation:

A. A completed Medicare Supplement Rate Filing Document
(Missouri Form 375-0065, revised 10/98), which can be accessed at
the department’s website at www.insurance.mo.gov.;

B. An actuarial memorandum supporting the rating schedule;

C. A report of durational experience (for standardized
Medicare supplement plans only);

D. A projection correctly derived from reasonable assump-
tions;

E. A clear statement of all of the assumptions used to pre-
pare the rate filing, including the source of trend;

E All formulas used to prepare the projection except for for-
mulas which can be ascertained from a cursory inspection of the pro-
jection itself; and

G. The issuer’s current rate schedule and the proposed rate
schedule for this state, including rates for disabled persons, if any,
and all rating factors, including, but not limited to: area;
smoker/non-smoker; standard/substandard.

2. The report of durational experience must contain for each
calendar year of issue the following data by duration: incurred
claims and earned premium; resultant loss ratio, and life-years. The
durational split may be either by policy or certificate duration, cal-
endar duration, or calendar year of experience within each calendar
year of issue.

3. The projection must—

A. State the incurred claims and earned premium, resultant
loss ratio, and corresponding life-years for each of the preceding cal-
endar years beginning with the year in which the policy or certificate
was first issued and must include the total for each category (incurred
claims and earned premium, resultant loss ratio, and corresponding
life-years) for all preceding calendar years;

B. State the projected incurred claims and projected earned
premium, resultant loss ratios, and corresponding life-years for at
least each of the ten (10) calendar years subsequent to the rate fil-
ing and must include the total for each category (projected incurred
claims and projected earned premium, resultant loss ratio, and cor-
responding life-years) for all projected calendar years;

C. Include a calculation of the sums of the combined total
figures reported under subparagraph A. of this paragraph and those
reported under subparagraph B. of this paragraph; and

D. Include, for pre-standardized Medicare supplement plans,
the respective totals of the incurred claims and earned premium,
resultant loss ratio, and corresponding life-years for the period
beginning April 28, 1996, or alternatively, January 1, 1996, through
the end of the projection period described in subparagraph B. of this
paragraph.

4. Where assumptions include interest, the totals for incurred
claims accumulated/discounted with interest, earned premium accu-
mulated/discounted with interest, and the resultant loss ratio must
also be shown in all parts of the projection described in paragraph
(H)3. of this section.

5. Both the report of durational experience and the projection
must report Missouri and national data with respect to incurred
claims, earned premium, loss ratio, and life-years. The projection
must also report this information both with and without the rate
change requested.

6. The issuer must specify whether the figures reported as
incurred claims were determined by adding claims paid to unpaid
claims reserves or by the actual runoff of claims. The method of
determining the incurred claims must be consistent throughout the
filing and supporting documentation.

7. Changes in active life reserves or claims expenses may not be
included in incurred claims in the rate filing or any supplemental
documentation.

8. For purposes of this section, “incurred claims” means the
dollar amount of incurred claims.

9. Earned premium reported in the rate filing or any supporting
documentation must include modal loadings and policy fees. An
adjustment for premium refunds, if any, must also be made to earned
premium and the details of the adjustment must be provided to the
director with the filing. Changes in active life reserves may not be
included in earned premium.

10. Life-years reported in a rate filing or supplemental docu-
mentation must be calculated in the same manner as for refund cal-
culations.

11. Rate filings for each plan, type, and form level permitted
under subsection /(73)/(15)(D) for standardized Medicare supple-
ment plans marketed after June 30, 1998, must demonstrate compli-
ance with the requirements of subsection /(9)/(11)(E). The “weight-
ed average aged premium,” must be recalculated for each filing using
current data, unless the issuer demonstrates compliance under sub-
paragraph /(9)]J(11)(E)1.A. The figure used in the calculation for the
total number of insureds in-force for all age bands, age sixty-five (65)
and over, must be the same as the figure reported on Missouri Form
375-0065 for the “Number of Missouri Aged Insureds.”

12. For standardized Medicare supplement plans, the Medicare
Supplement Rate Filing Document, the report of durational experi-
ence, and the projection must be provided separately for each plan,
type, and form level permitted under subsection /(73)/(15)(D).

13. For pre-standardized Medicare supplement rate plans, the
information contained in the Medicare Supplement Rate Filing
Document and projection may be pooled within a type.

14. The rates, rating schedule, and supporting documentation
required to be filed under subsection (H) of this section as part of a
rate filing and all supplementary documentation in connection with
the rate filing must be accompanied by the certification of a qualified
actuary that to the best of the actuary’s knowledge and judgment, the
following items are true with respect to the documentation submitted:
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A. The assumptions present the actuary’s best judgment as to
the expected value for each assumption and are consistent with the
issuer’s business plan at the time of the filing;

B. The anticipated lifetime, future, and third-year loss ratios
for the policy form or certificate form for which the rates are filed
comply with the loss ratio requirements of subsection /(72)/(14)(A)
for policy forms or certificate forms of its type delivered or issued
for delivery in this state;

C. With respect to rate filings concerning pre-standardized
plans, the loss ratio for year 1996 (from April 28 or from January 1)
through the end of the projection period complies with the loss ratio
requirements of subsection /(72)](14)(A) for policies or certificates
issued prior to July 30, 1992, and delivered or issued for delivery in
this state;

D. Where the rate filing concerns a policy or certificate as to
which rating methodologies have changed or are presented for
approval based on a change in methodology, the percentage differen-
tial between the discontinued and subsequent (or new) rates has not
changed;

E. All components of the filing, including rates, rating sched-
ules, and supporting documentation, were prepared based on the cur-
rent standards of practice promulgated by the Actuarial Standards
Board;

FE. The rate filing, including rates, rating schedule, and sup-
porting documentation, is in compliance with the applicable laws and
regulations of this state; and

G. The rates requested are reasonable in relationship to the
benefits provided by the policy or certificate.

[(14)](16) Permitted Compensation Arrangements.

(A) An issuer or other entity may provide commission or other
compensation to an insurance producer or other representative for
the sale of a Medicare supplement policy or certificate only if the
first year commission or other first year compensation is no more
than two hundred percent (200%) of the commission or other com-
pensation paid for selling or servicing the policy or certificate in the
second year or period.

(B) The commission or other compensation provided in subse-
quent (renewal) years must be the same as that provided in the sec-
ond year or period and must be provided for no fewer than five (5)
renewal years.

(C) No issuer or other entity shall provide compensation to its
insurance producers and no producer shall receive compensation
greater than the renewal compensation payable by the replacing
issuer on renewal policies or certificates if an existing policy or cer-
tificate is replaced.

(D) For purposes of this section, “compensation” includes pecu-
niary or non-pecuniary remuneration of any kind relating to the sale
or renewal of the policy or certificate including but not limited to
bonuses, gifts, prizes, awards, and finder’s fees.

[(15)](17) Required Disclosure Provisions.
(A) General Rules.

1. Medicare supplement policies and certificates shall include a
renewal or continuation provision. The language or specifications of
the provision shall be consistent with the type of contract issued. The
provision shall be appropriately captioned and shall appear on the
first page of the policy, and shall include any reservation by the issuer
of the right to change premiums and any automatic renewal premium
increases based on the policyholder’s age.

2. Except for riders or endorsements by which the issuer effec-
tuates a request made in writing by the insured, exercises a specifi-
cally reserved right under a Medicare supplement policy, or is
required to reduce or eliminate benefits to avoid duplication of
Medicare benefits, all riders or endorsements added to a Medicare
supplement policy after date of issue or at reinstatement or renewal
which reduce or eliminate benefits or coverage in the policy shall

require a signed acceptance by the insured. After the date of policy
or certificate issue, any rider or endorsement which increases bene-
fits or coverage with a concomitant increase in premium during the
policy term shall be agreed to in writing signed by the insured, unless
the benefits are required by the minimum standards for Medicare
supplement policies, or if the increased benefits or coverage is
required by law. Where a separate additional premium is charged for
benefits provided in connection with riders or endorsements, the pre-
mium charge shall be set forth in the policy.

3. Medicare supplement policies or certificates shall not provide
for the payment of benefits based on standards described as “usual
and customary,” “reasonable and customary,” or words of similar
import.

4. If a Medicare supplement policy or certificate contains any
limitations with respect to preexisting conditions, such limitations
shall appear as a separate paragraph of the policy and be labeled as
“Preexisting Condition Limitations.”

5. Medicare supplement policies and certificates shall have a
notice prominently printed on the first page of the policy or certifi-
cate or attached thereto stating in substance that the policyholder or
certificate holder shall have the right to return the policy or certifi-
cate within thirty (30) days of its delivery and to have the premium
refunded if, after examination of the policy or certificate, the insured
person is not satisfied for any reason.

6.

A. Issuers of accident and sickness policies or certificates
which provide hospital or medical expense coverage on an expense
incurred or indemnity basis to persons eligible for Medicare shall
provide to those applicants a Guide to Health Insurance for People
with Medicare in the form developed jointly by the National
Association of Insurance Commissioners and the Centers for
Medicare and Medicaid Services (CMS) and in a type size no small-
er than twelve (12)-point type. Delivery of the Guide shall be made
whether or not the policies or certificates are advertised, solicited,
or issued as Medicare supplement policies or certificates as defined
in this rule. Except in the case of direct response issuers, delivery of
the Guide shall be made to the applicant at the time of application
and acknowledgement of receipt of the Guide shall be obtained by the
issuer. Direct response issuers shall deliver the Guide to the appli-
cant upon request but not later than at the time the policy is deliv-
ered.

B. For the purposes of this section, “form” means the lan-
guage, format, type size, type proportional spacing, bold character,
and line spacing.

(B) Notice Requirements.

1. As soon as practicable, but no later than thirty (30) days prior
to the annual effective date of any Medicare benefit changes, an
issuer shall notify its policyholders and certificate holders of modifi-
cations it has made to Medicare supplement insurance policies or
certificates in a format acceptable to the director. The notice shall—

A. Include a description of revisions to the Medicare program
and a description of each modification made to the coverage provid-
ed under the Medicare supplement policy or certificate; and

B. Inform each policyholder or certificate holder as to when
any premium adjustment is to be made due to changes in Medicare.

2. The notice of benefit modifications and any premium adjust-
ments shall be in outline form and in clear and simple terms so as to
facilitate comprehension.

3. The notices shall not contain or be accompanied by any solic-
itation.

(C) MMA Notice Requirements. Issuers shall comply with any
notice requirements of the Medicare Prescription Drug,
Improvement, and Modernization Act of 2003.

(D) Outline of Coverage Requirements for Medicare Supplement
Policies.

1. Issuers shall provide an outline of coverage to all applicants
at the time application is presented to the prospective applicant and,
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except for direct response policies, shall obtain an acknowledgement
of receipt of the outline from the applicant.

2. If an outline of coverage is provided at the time of applica-
tion and the Medicare supplement policy or certificate is issued on a
basis which would require revision of the outline, a substitute outline
of coverage properly describing the policy or certificate shall accom-
pany the policy or certificate when it is delivered and contain the fol-
lowing statement, in no less than twelve (12)-point type, immediate-
ly above the company name:

“NOTICE: Read this outline of coverage carefully. It is not iden-
tical to the outline of coverage provided upon application and the
coverage originally applied for has not been issued.”

3. The outline of coverage provided to applicants pursuant to
this section consists of four (4) parts: a cover page, premium infor-
mation, disclosure pages, and charts displaying the features of each
benefit plan offered by the issuer. The outline of coverage shall be in
the language and format prescribed below in no less than twelve (12)-
point type. All plans /A-L] shall be shown on the cover page, and
the plans that are offered by the issuer shall be prominently identi-
fied. Premium information for plans that are offered shall be shown
on the cover page or immediately following the cover page and shall
be prominently displayed. The premium and mode shall be stated for
all plans that are offered to the prospective applicant. All possible
premiums for the prospective applicant shall be illustrated.

4. The following items shall be included in the outline of cov-
erage in the order prescribed below.
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